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CoumanbHo-npaBoBas posib O6LWMHBbI B obwwecTBe [lpeBHero BaBunoHa

AHHOMayus. B cmamee aHanusupyemcs coyuasibHo-rpasosas rnpupoda obwuHb! [Jpes-
Hez2o Bocmoka Ha npumepe [pesHezo BasunoHa. Paccmampugaromces 3Ha4yeHue obuju-
Hbl U €20 ompaxeHue 8 ucmoyHuKax rnpasa. lNpusedeHbl Knaccugbukauus byHKyuUl ob-
WUHbI U MopsidoK ux ocywecmerneHusi. Ha ocHogaHuu rpoeedeHHO20 uccriedoeaHusi coe-
J1aH 8b1800 O Knto4esol poriu 0bwuHbl 8 cmaHosneHuu udeosioeuu obuecmea paccmam-
pusaemMo20 UCMOPUYECKO20 repuoda, opeaHu3ayuu obuwecmeeHHbIX OMHOWeEHUU, a
makxe ynpassreHuu rnosiumu4yecku opaaHuU308aHHbIM 06WEeCcmeoM.

Knroyeeble crnoea:. coyuarnbHO-rpasosasi posib 0b6WUHbI, 80CMOYHasi decriomusi, Korl-
JNleKmueHasi op2aHu3auyusi mpyoa, obuwecmeeHHble OMHOWEHUS, UOeO102usl.

Pa3den: (03) cbunocogbusi; coyuoioaus; noaumornoaus; npagosedeHue; HaykogeoeHue.

B HayyHOW nuTepaType TpaguLMOHHO OTMe4vaeTcd, YTO Ha BocToke crnoxuncs tuvn
obuiecTBa, OTNNYHLIN MO CBOMM COLMAnbHO-NPaBOBbLIM XapakTepucTukam oT MOAEenu 3a-
nagHon umeunusaummn [1]. OgHon n3 Knr4YeBbiX 0cobeHHocTen BocToka aBmnacb Orpom-
Has porib OBLLUMHBI B XXM3HW NMYHOCTK [2]. OHa BO MHOroM onpegenuna CTaHOBfIEHUE KOf-
NEKTUBMUCTCKOrO TMna MbllneHus, npeobnagatouiero B o6LiecTBe BOCTOYHbLIX HAPOOOB.

OrpomMHasi ponb 0OLWMHbI B XXM3HW OTAENbHOIMO MHAMBMAA obycnosnuBana ee pac-
CMOTPEHME UM KaK BakHenwen ueHHocTn. O 3Ha4YMMOCTM YneHcTBa B ObLMHE Ans opes-
HUX BaBWNOHSH cBuaeTenbcTByeT cT. 136 3akoHoB Xammypanu (ganee — 3X) [3]. B Hen
yCTaHaBnMBaeTCsl BO3MOXHOCTb NpekpalleHnss bpaka no nHuumatmee xeHbl 6€3 cornacums
MyXa npu 6erctee nocnegHero n3 obLwmMHbI. YTpaTa crtatyca B 00LmHe siBnsnach B TO Xe
BPEMSI U HaKa3aHMEM 3a KpanHe amoparbHble OEesHUS, TakKne Kak UHTUMHAas CBA3b MeXay
OTLIOM 1 ero goyepbto (cornacHo cT. 154 3X [4]). Takum obpasom, obLmHa npeacrtaBnana
cobol BaXKHENLLYIO SS4ENKY CoLManbHOM CTPYKTYPbl, KOTOpas BbiCTynana «HpPaBCTBEHHbIM
dbyHOaMeHTOM» obLiecTBa. ITO NPOSABASANOCH, MO HALWEMY MHEHMIO, B BYX acrneKTax.

C ogHom CTOpOHbI, 06uMHa Obina HOCUTENEM HPAaBCTBEHHbIX LEHHOCTEN («HpaB-
CTBEHHbIM OpPUEHTUpPOM»). Ecnn nmuo He COOTBETCTBOBANO LEHHOCTHLIM NpeaCcTaBeHU-
SIM OOLLUMHHMKOB, OHO M3rOHANOCH, T. €. 00LMHON NPOM3BOAMIIACE OLEHKa Nuua, U LLEHHO-
CTW, HOCUTENEM KOTOPbIX BbICTynana obuwmHa, aBnanucb Kputepusamm oueHkn. Camoctos-
TenbHbIA BbIX04 M3 OOWMHbLI CBUAETENbCTBOBAN 00 OTkase OT LEeHHOCTEWN W, crieaoBa-
TenbHO, 6e3HpaBCcTBEHHOCTM nuua. MiHbiIMm cnoBamu, obLimMHa B J@aHHOM Criyyae Bblpaka-
eT obpas Hagnexawlero noBegeHNsl, OPUEHTHP.

C apyron cTopoHbl, 06LWMHA nepefaBana n oxpaHsina BHYTpU cebs crnoxueLuMecs
ycton. OHa BbICTynana «rapaHToOM HPaBCTBEHHOCTUY», T. €. CyObekToM O6LLEeCTBEHHbIX
OTHOLUEHUN, KOTOpbIN obecneuymBaeT COXpaHeHue un nepegady Oyaylwium MOKONEHUAM
LEHHOCTHbIX OpMEHTUPOB. IMEHHO ANs oxpaHbl LEeHHOCTEN nNuuo, obecyecTuslLee cebs
amMoparbHbIM NOBEeAEHNEM, U3FOHANOCH U3 OOLLMHbI.
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OpHako nopobHoe nonoxeHne Bewen (ponb HPaBCTBEHHOrO pyHOamMeHTa) ckopee
creacTeue, HeXenv nepBonpuynHa ocobomr LIEHHOCTN OBLMHBI A58 APEBHUX BaBUITOHAH. JTO
06BACHAETCA TEM, YTO OBLLMHA BLIMOMHANA PA XKU3HEHHO BaXKHbIX Kak Ans obLiecTsa, Tak 1
Ans rocygapctea dyHkumin. O Hew cnefyeT BECTU peyb Kak MUHUMYM eLle B [IBYX acnekTax:

— KaK O «eCTeCTBEHHOM hopMe camoopraHnsaumm obLiecTea;

—  «nocpeaHvKe Mexay rocyaapCTBOM M YeNoBEKOM» B Mnpouecce ynpasneHusa ob-
wecrteom [5].

"oBopst 06 06LWKMHE B 3HaYeHUN OOPMblI CaMOOpraHn3auun, cnegyeTt roBoputb O ae-
ATENbHOCTU, KOTOpas Mo NpUpoAe He ABNseTCs rocygapcTBeHHO-BNacTHon. Cnenyert cpa-
3y caenaTb BaXKHYK OroBOpKy: B obuwectBax [peBHero Boctoka obuimHa He MOXET ObiTb
paccMoTpeHa NOSTHOCTLIO B OTpbIBE OT rocygapctea. Ccepa OeAaTenbHOCTU OBLMHHOMo
camoynpasfeHus npeteprneBaeT CO BPEMEHEM 3HauuTeslbHble U3MeHeHusi. Bo-nepsbix,
rocyapCTBO OTYACTU CyXaeT ee, paclumpsas CBOe BMacCTHOE BfMsiHWE Ha ObLeCTBEHHbIe
OTHOWeHUs. Bo-BTOpbIX, B CBOEM YyMnpaBfieHYECKOM BO34EeNUCTBUM FrOCYyAapCTBO B 3HA4YU-
TeNbHOW CTeneHn nonaranockb Ha obLLMHyY, a NoToMy OOLIMHHOE camoynpaBneHne B coe-
pe CBOeW AeATenbHOCTU nonyyaeT Bce Oonbluve rocygapCTBEHHO-BACTHbIE MOSIHOMO-
ynsa. Takmm obpasom, B psage cnyyaeB obLUMHA OENCTBYET OT UMEHM rocyaapcTBa B TOM
chbepe, KOTOpasi U3HavasnbHO NpuHagnexana UCKMIYNTENbHO OBLLMHHOMY camoynpasrie-
HW0. VIHbIMM cnoBamu, rocy4apCTBO He NMOAMEHSET OBLWMHY, HO NpuaaeT ee AENCTBUAM U
peleHnsaM rocyaapCTBEHHO-NPaBOBOW XapakTep, npesBpaliasi ee TeM cambliM B rocyaap-
CTBEHHbIN OpraH B OyHKLMOHASTbHOM CMbICIIe.

Kpome npupoabl 06LLUMHBI Kak HPaBCTBEHHOIO oyHAaMeHTa ee BHerocygapCTBEHHOe
3Ha4eHne NPOSBIISAETCA B XO3AUCTBEHHbIX, MPeACTaBUTENBCKUX U NHbIX PYHKUMAX. B nan-
HOM Criydae CTOUT OCTaBUTb MepeyeHb OTKPbITbIM: YKa3aHHble OYHKUMW Oaneko He Uc-
YyepnbIiBalOT BCE pa3HooObpa3ne NoBceaAHEBHOM XN3HM OBLMHHUKOB. OgHaKo BCe OHN 00b-
e[MHEeHbl 06LWMMN NpU3HaKamKn: BO-NEPBbIX, pe3ynbTaTbl AEATENbHOCTM UMENN 3Ha4YEeHNe
B MepByl0 ovepedb And caMon O6LWMHBI; BO-BTOPbIX, B paMKax NogobHON AesTerbHOCTU
He peann3oBblBannCb rocygapCTBEHHO-BNACTHbIE MOIHOMOYMS, T. €. 06LWKWHa BbICTynaeT
XOTS U NYOANYHBIM, HO HErOCYAAPCTBEHHbLIM CYyOBHEKTOM.

XO039MCTBEHHOE 3Ha4YeHue OBLMHBI NPOSBNSASIOCH B TOM, YTO OHa BbICTynana cybb-
€KTOM BeLLHbIX NpaB [6] Ha MMyLLEeCTBO U (dOPMOWN OpraHM3aLnmn KONneKTUBHOro Tpyaa [7].
YKasaHHble XxapakTepuUCTUKN cnefyeT paccmaTpuBaTb B UX B3aMMOCBSA3W. MIMEHHO TO, 4TO
obLWuHa BbICTynana (popmMon opraHusaumm KOMMEKTUBHOrO Tpyaa, U nopoaunno noTtpeob-
HOCTb B TOM, 4YTOOblI OHa obnagana BewHbLIMKM NpaBaMmn. B cBOK oyepeab, Hanuyne BeLw-
HbIX MpPaB BbICTyNaeT BaXKHeNLWen npeanocbisikon Toro, 4tobbl 06LWMHA Morna ocyLLecTB-
NATb AeATENbHOCTb MO OpraHu3auMu KOMeKTUBHOro Tpyaa. BewHble npaBa MOXHO pas-
AEennTb No 0OBbEKTY N COAEPKAHMIO creayowmm obpasom.

Bo-nepBbix, NpaBo «TUTYNbHON» cobcTBEHHOCTU. OBLWMHA siBRAsinacb HOMUHAsbHbBIM
cobcTBeHHMKOM Bcewn 3emnu [8]. B cuny aToro BnagenbuemM 3eMenbHOro yv4acTka Mor Bbl-
CTYNUTb TOMBKO YrieH obwmHbl [9]. Tak kak NnpaBoMOYMS NOSIb30BaHUA, BNageHust u orpa-
HUYEHHOrO pacnopsKeHnsa nepefaHbl OTAENbHbIM 3emneBnagenbuam-obWmMHHMKaM, TO
cogepxaHve gaHHoro npaea obLMHbBI CBOOMTCS K CrieayroLlemy:

— OrpaHUYeHHOe MpaBOMOYME PACMOPSIKEHUS. DTO, B YACTHOCTU, NPOSIBASNOCH B
TOM, YTO OTYYXOEHUe OBLUMHHOM 3eMnn NPOUCXOLMMO B NPUCYTCTBUW NpeacTaBuUTEnen
00w mHbI (3anHTepecoBaHHbIX nuy) [10]. CRoXusLLyOCs NPaKTUKY MOXHO OOBACHUTL TEM,
YTO, NpUobpeTasn 3eMenbHbIN y4acToK B 06LWMHe, npuobpeTaTenb CTAHOBUICA HE TOSbKO
ero Bnagenbuem, HO 1 OBLMHHMKOM. BnonHe Norm4yHo, 4To NpuMHATME B OBLLMHY HOBOTO
yneHa He 6blf0 XaoTUYHBbIM, HEKOHTPONMpyeMbIM npoueccom. C Opyron CTOPOHbI, cpeau
OBLMHHMKOB MOMNK BbiTb U Te, C KEM OTUYyXAaTeNb Haxoauncsa B 0683aTeNbCTBEHHbIX OT-
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HOLEeHMAX. VIHbIM1 crioBamu, COBEpLUEHNE AAHHOW COENKN MOTO HapyLUMTb CyLLECTBEH-
HbIM 06pa3oM UX MHTEpEeCH!;

— MpaBOMOYME KOHTPONSA Ha MCNosfib3oBaHMEM 3eMnu. [na UCKIYeHUs npudm-
HeHns yuwepba nnu ana ero Bo3MelleHus obLiMHa JormkHa Obina ocyLecTBNATb KOH-
TpOnbHble (PyHKUMK. Tak, B 3X MOXHO BCTPETUTb HOPMbI, perfnameHTupylowme 3emne-
BnageHune. B HUX, B 4aCTHOCTK, yCTaHaBNMBaEeTCHA OTBETCTBEHHOCTb 3eMreBnajensLa 3a
3artonneHune coceaHero yvactka (ct. 53-56 3X [11]);

— MpaBoO MNONyYEHUs BO3HArpakKgeHusl Npu COBEPLUEHWMM BRagenbuem CAenku no
nepegadye 3emernbHOro yyactka [12].

Bo-BTOpbIX, 06WMHa obnagana npasoM «MNOfHON» COBCTBEHHOCTM Ha MppUraumoH-
Hble COOopyXeHus, obime PoHObl N HE UCMOMb3YEMYIO B XO3ANCTBE OBLLUMHHMKOB 3EMIIO.
B oTHOWweHMM gaHHbIX OGBHEKTOB OHa OCYLLECTBMiANAa NPaBoOMOYUSA BNageHus, nosnb3oBa-
HUSA 1 pacnopsXXeHUs B NOSTHOM obbeme 3a pekuM UCKIYeHneM. K aTUM UCKITIYeHNaM
CTOMT OTHOCUTbL 3EeMII0, COAHHYHO B NONIb30BaHME B KA4eCTBE ynraTthl Hanora rocyaapcrey
[13]. OgHako B aTOM cnyyae obLimHa NPUHUMAET KOMMEKTUBHOE peLleHne O nNogobHOM
cnocobe ynnaTe Hanora, a 3Ha4uT, OCYyLLECTBMSET NpaBoMoYne pacnopsikeHns. Bmecrte ¢
TeM O cAayum 3eMnu B ynnaTy Hanora obumHa ocyLecTBrisna UM Morna ocyLecTBrsaTb
dakTnyeckoe Nonb3oBaHME U BnageHne. AHanornyHbli ctaTyc, No BCen BUANMOCTU, Npu-
obpeTtana 3emns M3rHaHHoro unu 6exaswero M3 ob6LWMHLI (Hanpumep, no cT. 136, 154
3X). JlormyHo NpeanonoXnTb, YTO ANSA OCyLWecTBNeHus obwmnx paboT Takke HeobxoanMbI
Obln onpefeneHHble TeppUTOpuUnN, OTBEAEHHbIE AN COBMECTHOMO MOfb30BaHUSA (XpaHe-
HUA MaTepuanoB, CO34aHNA Pa3fiMYHbIX CTPOUTENbHbIX 3aroTOBOK U T. A4.). MIHbIMK cnoBa-
MU, HapaQy C «TUTYNbHOM» COBCTBEHHOCTBIO Ha 3EMI0 CyLLIEeCTBOBaria U «NOSTHOLEHHasAy.

B cuny HepasBuTOCTN MPOM3BOACTBEHHbIX CWUIT, BbICOKOW 3aBUCMMOCTU OT NpuUpoa-
HbIX YCMOBUI cylLlecTBOBasna NOCTOAHHAs yrpo3a Heypoxas. OTOT Te3uc noaTeepxaaeT
3akpenneHne B 3X HopMbl, ocBobOXAaOWEN AOMKHWKA OT ynraTbl NPOLEHTOB B HEYpO-
XanHbin rog (cT. 48 3X [14]). NMogobHas yrpo3a NpogoBONbCTBEHHOIO Kpuanca nopoxagana
HeobXoaUMOCTb co3faHus pe3epBoB (00wmx oHaos). 3anackl 6bINM HeOBXOAUMBbI TEM
bonee Torga, Korga Heypoxawm nocturan Bcto ctpany [15]. O Hanuyum nogo6HbIX hoHOoB
CBMAETENbCTBYET OCYLUECTBNIEHNE KOMNMNEKTMBHOIO Tpyaa (Heobxoaumble maTepuanbl) U
NpaBoOMOYMS NONYYEHNSA BO3HArpaXaeHUs npy nepexoae npas Ha 3emrto (CM. Bbille).

YpoxarnHocTb B rocygapctBax [JpeBHero Boctoka 3aBucena B OCHOBHOM OT MPUPOA-
HbIX YCMNOBUW U UppUraumoHHon cuctemol [16], nogaepxxaHne KOTOPOW B HOpMasibHOM CO-
cToAHUN TpeboBano CriaXeHHOW KONMekTMBHOW paboTbl [17]. Ana OTAeNbHbIX YaCTHbIX
nvy noaaep’kaHne 3aTonM CUCTEMbl B LENOCTHOCTU U pabovyeM COCTOSIHUM ObISIO CAMLLIKOM
CNOXHOW 3afayen; aAnsa rocyaapcTea B LENOM NOCTOAHHbIA KOHTPOSb Hag BCEW CeTblo Ka-
HanoB 1 coopyxeHun bbin Takke 3aTpyaHUTeneH. B cuny aToro, XoTa rocygapcTBo Takke
OCYLLECTBMSAN0 KOHTPOSMb U CTPOUTENLCTBO B 3TOM chepe [18], Tekywee obecnyxunsaHue
KaHanoB NOXWNocb Ha obLwmHy. NoaTomy obLuHa 1 BbicTynana cobCTBEHHUKOM nppura-
LMOHHOW CMUCTEMbI B NMpeaenax CBOMX rpaHuuy. JTo, B YAaCTHOCTU, NPOSABRsieTcsl B oOLen
Ana Bcex OBLWMHHMKOB 00A3aHHOCTM NogaepXumBaTb MPPUrauMOHHYK0 CUCTEMY B HOp-
ManbHOM COCTOsIHUM (Hanpumep, cT. 53 3X ycTaHaBnMBaeT OTBETCTBEHHOCTbL 3a 3aTonse-
HWe CoCedHero y4yacTka, ecrniv OHO MPOU3OLLSO MU3-3a HepagMBOCTU OOLUMHHWMKA, HE MUC-
NOJSTHMBLLENO CBOK 0653aHHOCTb MO YKPENnSIeHMO CBOEro yvacTka nioTuHbl [19]), koHTpone
OOLUMHBI 32 3TUM, B paBHON BO3MOXXHOCTM NOSIb30BaHMA ee Ans Bcex obwmHHuKoB [20].

O6wmHa BbicTynana ¢opMON KOMMNEKTUBHOW opraHudauuun Tpyaa. Cnegyet oTme-
TWUTb, YTO OHA He TONbKO Hecna KOMMNEKTUBHYK TPyAOBYH MOBMHHOCTbL nepepd rocynap-
cTBOM [21], HO U MoOrna pelsatb NOCPEACTBOM 3TOrO 3agavyM MEeCTHOro 3HaveHus. Nogob-
Hble paboTbl CYMTANMUCh UK OOIMKHbI BbINnN cuMTaThCcs OBLLMHHMKaMKM 06LEeNONe3HbIMA 1
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HeobxoamMmbiMn [22]. Hanpumep, aTo Mornun 6biTb paboThl MO YKPENNEHNIO, PacLLUMPEHNIO,
NMOYMHKE NPPUraLMOHHON CUCTEMBI.

HakoHeu, cnegyeT noHUMaTb, YTO OOLWMHA NpeacTaBnsna CBOMX YNEHOB U UX MHTepe-
Cbl B OTHOLLUEHUSAX C roCcyaapcTBOM U (B psge criyvaeB) Apyrumn nuuamu. MNpumepamm atoro
MOTYT CRY>XUTb y4acTue obLmMHbl B cyaebHbix npoueccax (cT. 23, 24, 126 3X [23]) wnn mc-
nonHeHne nosuHHocten. A. J1. lUnrabytanHoBa BbicKasbiBaeT MbICb 06 yYacTum OOLMHbI B
NMYLLIECTBEHHO-NPABOBbLIX OTHOLLEHUSAX B KAYECTBE CaMOCTOATENbHOro cybbekTa npasa [24].
WHbIMM cnoBamu, NocpeacTBOM 3TOrO UMHTEPEChbl OTAENbHbIX SIMYHOCTEN CRVBanuCb U BO-
nrowanmnce B 06LLMHE, SBNSABLLENCS BbIPAXXEHNEM UX €OUHOIO KOSINIEKTUBHOMO MHTEpECa.

"oBopst 06 OOLWKNHE B ee rocyaapCTBEHHO-YNpaBNeHYeCKOM 3HaYeHuun, cnegyeT no-
HUMaTb, YTO OHa B onpeferieHHONW Mepe BbICTYNaeT 3ANIeMEeHTOM MexaHu3ma rocyaap-
CTBEHHOro annapara [25]. be3ycnoBHO, B N3BECTHOM CTEMNEHN 3TO Hecno B cebe NONoXxu-
TenbHbI 3dppekT. Bo-nepBblX, npeactaBuTensaM agMMHUCTpauun 6biN0 JOCTATOYHO
HanaguTb KOHTAKT C pykoBoauTenem OOLMHbI 1 HE BHUKATb B ee BHyTpeHHMe aena [26],
YTO CYLLECTBEHHO MOBbIWAno 3aPdeKTUBHOCTL U ynpowano paboTy rocygapCTBEHHOroO
annapata [27]. Bo-BTOpbIX, pyKOBOAMTENAM Ha MecTax Obino fnerdye HanaguTb KOHTAKT C
HaceneHneMm, 6bITb B Kypce MUCTUHHOIO MOJSIOXEHWA Aeri, onepaTMBHO pearMpoBaTb Ha
BO3HMKatowwme npobnemol [28]. BmecTe ¢ npemmyuiectBamm JaHHOM MOAENM HanMUo 1 ee
CyllecTBeHHble HegocTaTkn. B 4acTHOCTW, 9TO 3aBUCUMMOCTb CUCTEMbI MECTHOrO camo-
ynpaBneHusi oT rocygapcrtea. Tak, ctapocta («pabuaHymy») HasHadancs npasuTenem u
Oblf, COOTBETCTBEHHO, NOAKOHTPOMEH rocyaapcTsy [29]. BmecTe ¢ TeMm B obLwmHax cyule-
cteoBanu cxoabl [30] n coBeT ctapenumH [31], n3dmpaBLUMICA U3 MECTHbIX Xutenen [32].
Takum obpasoMm, CyLHOCTb camoynpaBneHus B ObLWKMHEe XOTs M npeTepneBana cylie-
CTBEHHYI0 fedopMaLmio, HO BCe Xe npogorikana cylecrBoBaTb.

Cpean (pyHKUMM roCyOoapCTBEHHOIO XapakTepa, KOTopble Bo3naranvcb Ha OOLLMHY,
crnegyeT ocobo OTMETUTb MPaBOOXPAHUTESNBHYKO (YHKUMIO. OTO BWMAHO, B YACTHOCTU, U3
cT. 23, 126 3X [33]. [laHHble cTaTbyn NpeaycMaTpuBaloT Crydan NpPecTynrieHnn NpoTue cob-
CTBEHHOCTM, COBEpLUEHHbIE Ha TeppuUTOpuUM MNoceneHusi. XoTa cornacHo cT. 22 3X oTeeT-
CTBEHHOCTL 3a rpabex nexana Ha NpecTynHuKe, B COOTBETCTBUM CO CT. 23 3X obLumHa (no-
ceneHve) morna 6biTb NPUHYXXOEHaA K BO3MELLEHMIO BCEro MOXMLLEHHOMO MMYLLECTBA B Chy-
Yyasix, kKorga 3noymbILNeHHUK He Bbin cxBaveH [34]. OTctoga cneayeT, 4To obLimHa Hecna oT-
BETCTBEHHOCTb 3a COBEPLUEHHbIE HA ee TEPPUTOPUN NPECTYNIEHUS, a 3HAYUT, AOIMKHA Bbina:

—  MPWUHATb BCE BO3MOXHbIE MEPbI MO MPeceyYeHnto, PackpbITUIO N paccnefoBaHuio
npecTtynneHnn. B npoTMBHOM crnydYae OTBETCTBEHHOCTb AOSMKHbI OblfIM HECTU €€ YMeHbl.
XoTs npaBoTBOpeEL, HENOCPeACTBEHHO He npegycMatpmBan nogobHon obsi3aHHOCTU A
OOLUMHHMKOB, B paccMaTpUBaeEMbIX MOSTIOXKEHUAX SBHO 3aMETHO CTPEMSIEHUE SKOHOMMUYE-
CkM NobyauTb K NOUCKaM BUHOBHOIO;

— noagepxuBaTb 0OLEeCTBEHHbIN NOpsaoK 1 6e3onacHOCTb Ha cBoewn Tepputopun. Uc-
MONHeHWe JaHHOW 0BA3aHHOCTU caMo Mo cebe CHWKaNo BEPOATHOCTb COBEPLLEHMS NPeCTyn-
neHuna. JTo, B CBOKO ovepedb, 3HaYMT, YTO caMu OBLLMHHUKL N UX uMyLLecTBO ByaeT B 605b-
wewn 6esonacHocT. BmecTe ¢ TeM BEPOATHOCTb BO3MELLEHNSI COBCTBEHHWKY TakKe CHU3UTCS;

— obecneunTb BO3MeLLeHNE Bpeda COOCTBEHHMKY 3a cHEeT OOLMHHUKOB HE3aBUCH-
MO OT NMOUMKM NPeCTynHMKa. Takum obpa3om, 3akoHoAaTeNb rapaHTMpoBan 6e30nacHOCTb
Xn3Hu (cT. 24 3X — OTBETCTBEHHOCTb OOLLMHbLI 3a YOMUCTBO Npu pa3boe Ha ee TeppuTo-
pumn [35]) 1 coxpaHHOCTb COBCTBEHHOCTM 3a npeaesiaMmm CBOUX MOCENEHNN UHBIM NULAM.
OpHako nogobHbIM Xo4 MbICNen NPUBOAUT K BO3MOXHOCTU NMPUMEHEHNS IOPUONYECKON OT-
BETCTBEHHOCTU K HEBMHOBHbIM. B CBs3M ¢ aTMMm cnefyet obpaTtuTb BHUMaHWE Ha TO, YTO
obLKNHa HeceT OTBETCTBEHHOCTb HE 3a caMO MPeCTynreHne, a 3a HecnocobHoCTbL obec-
neynTb 6€30MacHOCTb Ha CBOEN TEPPUTOPUN N NOMMATb 3M0YMbILLSIEHHUKA.
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OO6wwmHa BbicTynana anemeHTom cyaebHon cuctemsl [36]. OBwmHHbIE cyapbl (CyaebHble
KOMrermn) cyiecTeoBany npu kaxxaon obwmHe [37] n Bo3rnaensanmcb «pabuaHymammn» [38].
BesycnosHo, cynebHas pedopmMa CyLIEeCTBEHHO COKpaTuria CamMOCTOATENbHOCTb OBLLUMHHBLIX
Cy[0B, MOCTaBUB UX AeATENbHOCTb Mo KOHTPOSb Ha3dHa4YaeMblx Lapem ctapocT [39]. BmecTe ¢
TEM Henb3s COrMnacuTbCa U C TEM, YTO POSib OBLUMHHBIX CY4OB 3a CYET 3TOr0 CHWXKanach: us-
MEHSANOCh MX NOSIOXKEHME Kak CTPYKTYp nybnuyHom Briactu. OHM hakTU4ecKku BKIYanuchb B
rocyapCTBeHHYI0 cyaebHyto cuctemy. Ha cyabl Bo3naranuch criegytoLime QyHKLUUN.

Bo-nepBbIx, paspelueHne KOHKPETHbIX CNOpoB Ha ypoBHe o6wwmHbl [40]. MNpu aTom
CyObl B CBOEN OeATeNbHOCTU OOMKHbI ObIn pykoBoacTBoBaThbcs 3X U HOpMamMu, He Npo-
TMBOpevawmmm emy. B atom n 3akntovanacb ocobas ponb «pabvaHymoB», KOTOPYIO OHU
npuobpetann No Lapckon pedgopme: cneguTb 3a HENOCPEACTBEHHbIM NMpUMEHeHnem 3X
UIIM COOTBETCTBMEM NPUMEHSIEMbIX HOPM 3X.

Bo-BTOpbIX, BIHECEHHOE peLleHne MOrfo B falfbHenWweM CcTaTb OCHOBOW ANA pas-
peLUeHns NHbIX CropoB, T. €. NpeueaeHToM. Hannume BCEBO3MOXHbIX KONNN3nn 1 npobe-
OB NopoXaano HeobxoANMOCTb UX paspelleHns. bes 3aToro NPUHATUE peLleHnst No KOH-
KpeTHOMYy [eny B pamMKax CyLeCTBYHOLEN MNpaBOBOW CUCTEMbl ObIIO HEBO3MOXHbIM.
MHbIMM cnoBamu, Ha cyabl noxunacb QYHKLMS agantaumm npaBa K MEHSOWUMCS peanu-
AaM («rMBKOCTb npeueneHTHoro npasax» [41] kak 3anor pa3sBuTna NPaBoBOW CUCTEMBI). JTO,
B CBOW o4vepenb, TpeboBasnio TONKOBaHUS U NPUMEHEHNA aHanorMmM npaea, 3a npasomep-
HOCTbIO KOTOPbIX U crneann «pabuaHymy».

HakoHeL, B pamkax paccMOTpeHus gen cygamu OCyLLeCTBASNOCh TOSIKOBaHWE HOPM
npaea. N xota 6e3 Hero HEBO3MOXHO OCYLLECTBIEHME NepBbIX ABYX PYHKUUKW, NO Hallemy
MHEHWIO, JAaHHYI0 AeATeNbHOCTb HeobXoOMMO Takke BblAENUTb OTAENbHO. OTO BblTEKaeT
N3 TOro, YTO NPaBOBblE€ HOPMbI NMPUMEHSIIOTCA N BHe npegenos cyaebHoro pasbupaTens-
ctBa. Cyq B CBOEM peLleHnn, Kak BbIfio NoKka3aHo paHee, MOr OonNupaTbCAa Ha peLleHnsa apy-
rx cyaoB. B cyaebHbIX pelleHusx e MOrnn CoaepXaTbCa Kak HenocpeacTBeHHO cyaeb-
Hble npeuefeHTbl, Tak U TONKOBaHWe NpPaBOBbIX HOPM. TakMm obpasom, Npu CoBepLUEHUN
IOPUONYECKN 3HAYUMbBIX OENCTBUN YYACTHUKU MPABOOTHOLUEHUA OOMMKHbI Bbinn y4nuThiBaTh
yCTOSIBLUMECS MO3MLMM CYAOB MO OTAENbHbIM Bonpocam. CriegoBaTtenbHO, AN HOpMaribHO-
ro pasBUTUS XO3ANCTBEHHOM XU3HWN ObINO HEOBX0AMMO eauMHOOBpa3Hoe NMOHMMaHME HOPM
npaeBa cygamu W yyacTHMKaMu MPaBOOTHOLUEHUA. Takum oOpa3oM, cydbl OOMKHbI Obin
obecneynBaTtb egMHO0Opa3Hoe NoHMMaHue 3X Ha BCcen TeppuTopumn rocygapcraa.

Hapsgy ¢ aTum obwmHa nrpana 3HaunMmyro porib B (OOPMUPOBaHUN BOOPYXKEHHBIX CUII.
Tak, apmust npu Xammypanu coctosna u3 npoeccnmoHanbHOro Boncka (0 YeM CBMAETENb-
ctByeT 3X — cT. 26—39 3X [42]) 1 OBLLMHHOIO OMOMYEHMS, 3@ CO3bIB 1 OPraHn3aLmio KOTOPOro
Ha ypoBHEe OOLMHbI OTBeYan «pabuaHymy [43]. HecmMoTpsi Ha HEBBICOKYO CTENEHb NOArOTOB-
K1 1 gucumnnuHel [44], ero npogomkanu cobupatb. [Jenanocb 37O NO ABYM MPUYMHAM: BO-
nepBbIX, BONCKO BbICTYNano €aAMHCTBEHHOM MHOIMOYUCIIEHHON BOEHHOW curon [45] Ha npoTa-
XXEHUM BCEW OpeBHEN UCTOPUN, BO-BTOPLIX, OMOMYEHNE COCTOSASO U3 SIMYHO CBOBOAHBIX COB-
CTBEHHWKOB, 3aMHTEPECOBAHHbIX B 3aLUUTEe CBOEr0 COLMASIbHOMO MOSIOXKEHUS N UMYLLECTBA,
YTO rapaHTMPOBAario UX MOCTOAHCTBO U OTHOCUTENbHYIO CTOMKOCTL B BOH0.

K BbllwenepeyncrneHHbliM (QyHKUMAM crnefgyeTr OTHECTU HeCeHue MNOBUHHOCTEN W
HanoroBoro 6pemenun [46]. OpraHnsauus NCNONTHEHNS 3TUX 06A3aHHOCTEN OOLLMHBLI TaKkke
nexana Ha «pabuaHyme» [47]. Takoe yCTPOMCTBO CyLleCTBEHHbIM OBpa3om ynpoLiano
AedaATenbHOCTb rocyAapCTBEHHOro annaparta. Bo-nepsbix, «pabuaHym» pacnonaran
GonbLlien nHpopmaunen B OTHOLLEHUN HaNoronnaTenbLWmnkoB. Bo-BTOpbIX, rocygapCTBeH-
HbI annapaTt uMes eno He C MHOXECTBOM MEerKMX HanoronsnaTtenbLMKoB, a BCero ¢ oa-
HUM NULOM, KOTOPOE HECNO OTBETCTBEHHOCTbL 3a BbIMOSIHEHNE NOBUHHOCTEMN.

BbinonHeHe OOLWMHON yKa3aHHbIX BaXXHEWLWUX PYHKUUW oBycnoBnuBaeT OTHOLUe-
Hue xuternen [peBHero BaBunoHa K Heun Kak K >XU3HEHHO Ba)XHOM LeHHOCTW. [1loaTomy no-
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SAEKTPOHHBIN dKyPHaA
PSOKM U HPaBCTBEHHbIE YCTOW, NogaepKmBaemble B o6LWMHe, Takke npuobpeTtanu crtatyc
LeHHocTen. KonnekTuBHbIA Tpya M OTBETCTBEHHOCTb MOPOAMN CyLLECTBOBaHWE OOLLMX
WHTEPEeCOB, KOTOpble «BOBHE» MpeAcTaBnsna obuwuHa, BbiCTynawowas OT MMEHU BCeX
cBoux uneHoB. OOLWMHa BbipaXkana n MHTepPEeChbl OTAENbHbIX L, MOCPEACTBOM OBLLUNHHBIX
cxofoB. Bce 3710, NO HaweMy MHEHWIO, B COBOKYMHOCTU MOCAYXWUMO MPUYNHON OTOX-
AECTBMEHNA B CO3HAHUN PAOOBbLIX OOLUMHHMKOB YacCTHbIX U KOMMEKTUBHBIX UHTEPECOB U
paccMOTPEHNS cebsi kak «4acTu €ANHOro opraHn3mMa.

Takum ob6pasom, porb OBLLUNHBI B XXN3HKU YeroBeka n obuwectea [JpesHero BasunoHa
YypesBblYaHO MHOro3HayHa. Ee MOXHO npeactaBuThb B BUAE criegyrowen cxembl. O0Lwm-
Ha — BaXXHENLUNA 3NeMeHT o6LeCcTBEHHON CTPYKTYpbl. OHa BbICTYNaeT Kak eCcTeCTBEHHas
dopma camoopraHmsaunmn obLLecTBa, a Takke Kak CybbekT rocygapCTBEHHOro ynpasne-
Hua. [1ByeamHasi cywHOCTb 06ycrnoBnmMBaeT paccMoTpeHne obuimHbl Hacenennem [pes-
Hero BaBunoHa kak ueHHOCTW. bnarogapsi aToMy obwimHa obpeTaeT 3HayYeHwe Hpas-
CTBEHHOro oyHaamMeHTa obLiecTBa, YTO MPOSIBASETCA B €e POoSfiv Kak «HPaBCTBEHHOrO
OPUEHTUPAa» N «rapaHTa HPaBCTBEHHOCTUY.
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