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Caenka nop oTnaratefibHbIM yCroBueM: nNpo6nema npaBoBbIX NocneacTBMmn

AHHOmMayus. B cmambe paccmampugatomces npobrieMHble acriekmbl cogepuleHusi coersl-
Ku rnod omimazameribHbIM ycrnosueMm. Cmambsi ompaxaem mo, KaKk HepaspeuweHHble
OOKMpPUHaIbHO 80MPOCLI OMHOCUMEIbHO Pagoeoll Npupodbl omaazamesibHO20 yCcroeusi
ompuyamesibHO CKa3bl8armcs Ha rnpasonpuMeHeHUU.

Knroyeenbie cnoea: ycriosue, rpasosble nocriedcmeusi, coerika.

Pa3den: (03) cbunocoghusi; coyuosioausi; noaumornoaus; npasogedeHue; HaykogeoeHue.

Cpeam pasnuyHbiX BUOOB CcAENOK 0coboe MecTo B Cuiy CBOEN crneundukn 3aHnma-
0T COENKN, COBEPLLEHHbIE N0 YCNOBUEM, B TOM YUCHe oTnaraTesibHbIM (CYCNEH3UBHbBIM).
Hanunune nocnegHero cornacHo n. 1 c1. 157 'K P® o03HavaeT, 4TO Npu CoBepLUEHUN caes-
KN CTOPOHbI NOCTaBUIIM BO3HUKHOBEHME NMpaB U 0693aHHOCTEN B 3aBUCUMOCTb OT 0OCTOS-
TenbCTBa, OTHOCUTENbHO KOTOPOro CyLlecTByeT 0ObEKTUBHAsA HEM3BECTHOCTb €ro HacTymn-
neHna unn HeHactynneHus. CnegoBaTtenbHO, NPU COBEPLUEHMM CAENKU nogoTnaratesib-
HOM YCNOBMM €€ AENCTBME HACTynaeT He cpasy, a NULWb TOSNbKO Yepe3 onpenerieHHbIN
NPOMEXYTOK BpeMeHW, Koraa HacTynaeT COOTBETCTBYHOLLEE YCrOBMeE.

MHaue roBops, npaBoBasi Npupoga COESKW, COBEPLUEHHOW NoA oOTnaraTesibHbIM
yCrnoBMEM TaKoBa, YTO cam Mo cebe hakT ee 3akNYeHNa He NopoXxaaeT HU npas, HYU 064-
3aHHOCTEN CTOPOH BMNSIOTb 4O HACTYNNEHUs oTnaraTtenbHOro yCrioBus, a CTOPOHbI COEMKM
CUYMTAIOTCS YCNOBHO YNPaBOMOYEHHBIMW N YCIOBHO 06A3aHHbIMU. M TONBKO HacTynneHue
oTnaraTtefnibHOro yCrioBusi Bfie4eT UCMOSIHEHNE COENKM, MOCKOSIbKY Y €€ CTOPOH MOSIBMSOT-
cqa npaBa M 06513aHHOCTU, CBSI3aHHbIE C €€ UCMOSIHEHMEM, YTO HEOOHOKpaTHO noaTBep-
XOanocb cyaebHom npakTUkon?,

MpOKOMMEHTUPYEM CKasaHHOE CrieaylroLuM NpMMepoM: Npu 3aknioyYeHnn gorosopa
Kynnu-npoaaxu LOPOrocTOosILEro UMYyLLLECTBA CTOPOHbI OOYyCrnoBuMNKM ero BCTYMNEHUE B
CUny YycrnoBueM npeaocTaBreHna nokynaTtento ©6aHKOBCKOro kKpeguta (oTnaratefnibHoe
ycnosue). Bo3aMOXHO, 3TO yCnoBue B CUIy pasnnyHbiX 06CTOATENBLCTB, B YAaCTHOCTU, CO-
MHUTENBHOWN KpeaUTHOMW UCTOPUM 3aeMuimKa, He ByaeT BbIMNOIHEHO M MOKynaTeslb He Mno-
NyYNT KPeauT, Ha KOTOPbIA OH paccynThiBaeT. B TakomM criydae 4oroBop, HECMOTPS Ha ero
dhakTuyeckoe Hanmume u AenNCTBUTENbHOCTb, B CUMY HE BCTYNUT M npasa U 0653aHHOCTU
€ro CTOPOH HE BO3HUKHYT.

deHOMeEH caenku nog oTnaratefibHbIM YCIIOBMEM MOPOXAAET TEOPETUYECKN CIIOXK-
HYIO M HE MONyYMBLUYIHO B HayKe rpakQaHCKOro npaBa €4MHOro MOHMMaHus npobnemy
onpeneneHns NPaBoBOM NMPUPOAbl TOrO0 «COCTOSIHUST OXWOAHUSA», KOTOPOE BO3HUKAET C

1 Cm., Hanpumep, Peluenne ApbutpaxHoro cyga Pecny6nukn TaTapcTtaH oT 25 oktabpsa 2016 r. no geny Ne
AB5-15048/2016.


http://e-koncept.ru/2016/
http://e-koncept.ru/2016/
mailto:Leona1994@mail.ru

Keipnue E. B., bakaesa U. B. Cdenka nod omsaazamesbHbIM ycaosuem: npobaema

npasossix nocnedcmauli // Hay4Ho-memoouyeckuli 31eKmpPOoHHbIL  #ypHas
«KoHyenm». — 2017. — Ne S7. — 02 n A — URL: http://e-
koncept.ru/2017/470095.htm.

H3Y4HO-METOANHECKUIA

SAEKTPOHHbBIA XXYPH3A
MOMEHTa COBEPLLEHMSA AAHHOW CAENKM U CyLLeCTBYeT A0 MOMEHTA pa3peLUeHnst yCnoBus,
TO €CTb €ro HacTyMnNeHUs UM HeHaCTYNNEeHS.

C y4eTOM NpaBoOBOM NpMPOAbI CAEMKN NMog oTnaraTenbHbIM YCIIOBUEM MHOMME Kak a0-
PEBOSMIOLUMNOHHBIE, TaK U COBPEMEHHbIE LIMBUITUCTBI OTPULAIOT Hanmyme kakon- nmbo npaso-
BOM CBA3M MeXady CTOPOHaMW COeNku A0 ero HacTynneHus. MNMonoxeHne CTOPOH YCIOBHOM
CAENKN OO paspeLleHnst YCroBUS NOSyYnno pasnuyHble o6o3HaveHus. [oxanyn, HU ogHO
NHOE opUaNYECKOE SIBMEHME HE OMNUCLIBANOCL B CTOMb OOpa3sHbIX U CTOMb HE MOXOXMX Ha
CTpOrve Hay4Hble onpeneneHns BblpaKeHnax. Hanpumep, «oxpaHaemas 3akOHOM Hagexaa
coenatbCsl Korga-HUGyab KPeAUTOPOM?», «HeomnpederneHHoe NpaBOOoTHOLIEeHMES», «Hepe-
LLUINTENbHOE COCTOSIHUE», «lopuanYecKkas CBsisb 6€3 NPSMOro OCYLLIECTBIEHUSA®», «3aBsA3Ka
IOPUANYECKNX OTHOLLIEHWIA®Y , «NOTeHUMansHoe npaso’» 1 ap.

OTOT TEOPETUYECKUI CNOP MMEET BaXKHYI NPaKTUYECKYHD COCTaBNAOLLYH: OT onpe-
AeNeHnsa NpaBoBOW NpUPOAbl YCNOBHOW CAENKN A0 pa3peLleHns yCrnoBMsa 3aBUCUT TO, Ka-
Kne HOpMbl nNpaBa cregyeT NPUMEHSATb K COOTBETCTBYHOLLMM MPaBOOTHOLLEHMUSIM CTOPOH,
€eCnun oHu BooOLLEe CyLLeCTBYHOT.

[ymaeTcs, 4TO Mexay CTOpOHaMu CAENKU Nog oTnaraTesnbHbIM YCIOBUMEM Cylie-
CTBYeT npaBoBasi CBA3b 06s3aTenbCTBEHHOro Xxapaktepa. Caenka 3akroyeHa WK Hew
AOJTKHbI ObITb MPUMEHMMbI HOPMbI, ONOCpeayoLne NCNonHeHne 06a3aTenbLCTB: ee Hellb-
39 pacTOprHyTb, HE AOMycKaeTCsa NPOM3BOSIbHOE OTCTYMNMEHNE OT COrnalleHusi, YCIoBHOE
0053aTenbCTBO MOXET cTaTb npegMeTtom ueccum n ap.0Ocobo nogyepkHEM Hanuuue y
CAENKM NOoA oTnaraTtenbHbIM YCOBMEM CneungmnyYeckmx 1 NpUCyLLnX TONbKO el MpaBOBbIX
nocneacTeuin, yCcTaHoBNeHHbIX N. 3 cT. 157 K PO

B acnekte paccmaTpuBaemMon npobrnembl OTMETUM, YTO CAENKN, COBEPLUEHHbIE Noa
oTnaratefibHbIM YCroBMEM, CrieayeT oTnmyaTb OT CAENOK, rae BO3MOXHoe Oyayuiee o6-
CTOATENbCTBO, BMMAIOLLLEE HA NPaBOBblE NOCNEACTBUS CAEMKMW, BblpaXaeT ee CyLEeCTBO U
6e3 Hero caenka AaHHOro Buaa BoobLe coBeplleHa ObiTb HE MOXET (Hanpumep, cTpaxo-
BaHWe, KOHKYpC, notepen u 1. A4.). Coenka B 9TOM cry4yae CYMTaAeTCsl COBEPLUEHHOM, HO
NpaBoBOW pe3yrbTaT Mo HEN He HacTynaerT.

YCnoBHble cOenku nog oTnaraTenbHbIM YCMOBMEM crnefyeT Takke oTnuvyaTtb OT
npegBapuTenbHOro gorosopa. B npeaBaputenbHOM OOroBope, Kak npaBuiio, onpenens-
IOTCSl TONIbKO BWA, OCHOBHOW COENKW, NPeaMeT 1 Apyrne CyLeCcTBEHHbIE yCnoBusa byayuien
COENKN, a TakKe CPOK, B TEYEHME KOTOPOro oHa AorimkHa ObiTb coBeplueHa. [peasapu-
TenbHbIA OOrOBOP HU MPUK KakNX yCnoBUSAX He CO34aeT npasB M 06sA3aHHOCTEN AN CTOPOH,
Kpome npaBa M 06A3aHHOCTWN 3aKNIOYUTbL OCHOBHYIO caerky. AHanua cyaebHon npakTuku
CBMAOETENLCTBYET O AONYLEHMM CygaMn BO3MOXHOCTWU 3aKIOMEHUS NpeaBapuUTENbHOro
[loroBopa noj yCroBMeEM 3aKnio4yeHuss ocHOBHOro®. Takas npaBoBasi KOHCTPYKLUUS BBOAMUT
HeonpeaeneHHOCTb B OTHOLUEHUSI MeXOy CTOpOHaMu U He CrnocobCTByeT obecneveHuto
CTabMNbHOCTU rpaxgaHckoro obopoTa. B npegBapuTensHOM [OroBope onpeaensieTcs
MOMEHT, KOrga HagmneXuT 3akMiounTb OCHOBHYHK CAENKY, a €CIiM CTOPOHbI 3TOT CPOK He
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onpeerneH, To OCHOBHasA caernka AOSMKHblI ObITb 3akrnoyeHa B TeveHume roga ¢ MOMeEHTa
3aKknYveHns npegeaputensHoro gorosopa (n. 4 ct. 429 K P®). Takas topuanyeckas KoH-
CTPYKUMSI AOrOBOpaA MCKIOYaET, Ha Hal B3rNs4, BO3MOXHOCTb €ro 3akfnioyeH noa yCcrnoBsu-
eM. Takylo cuTyaumtio criegyeTt KBanuuumpoBaTtb Kak caerky, otnaraTefibHbiM yCroBuem
KoTopou siBnsieTca goroBop. Beab oTnaratenbHoe ycrnoBue B AOroBope 370 He obdA3a-
TenbHO OTAENbHbIN NYHKT AoroBopa. B cyaebHon npaktuke OonyckaroTcs pasfnuyHble Ba-
pUaHTbl OTnaraTenbHOro YCroBUs: Hanpumep, NpUroXxeHue K 4oroBopy® nuéo nosTopsito-
Leecst oTnaraTenlbHOe YCMOBME MO OTHOLUEHMIO K Kagomy obsizaTenbcTBy B caenke.'?
MoXXHO NpeanonoXxuTb, YTo NogobHas no3vumnsa cyaoB obycrnoBneHa pacCMOTPEHHOM B
HacTosiLLen cTaTbe NpobnemMon: 3ameHa oTnaraTesnibHOro ycrnoBus npeasapuTeribHbIM 4O-
roBOPOM MO3BOMNSET NPUMEHATb K AaHHLIM MPaBOOTHOLLEHMAM 0bLme nonoxeHnst 06 o6a-
3aTenbCcTBax, obLne NONoXeHNa O AOroBope, a TakkKe MonoxeHus ob oTAenbHbIX Buaax
06a3aTenbCTB.

B 3aknioyeHne oTMeTMM, YTO HeJoCTaTOYHO paspaboTaHHas Teopusa cOernok, co-
BEPLUEHHbIX NoA oTnaraTtefibHbiM YCNOBMEM, B COYETAHUN C MUHMMASbHBIM UX HOPMaTUB-
HbIM perynvpoBaHnem obycrnasnusatoT Hanuyne Npobnem npaBonpUMEHEHUs], CBA3aHHbIX
C NpaBOBYK HeoNnpeaenéHHOCTb: HEYBEPEHHOCTM CTOPOH CAENKN B TOM, Kak TO U1 MHOE
oTnaraTenbHoe ycrnosue OyaeT KBanvduULUMPOBAHHO B Clyyae crnopa — Kak caerka, co-
BEPLUEHHAA NMof YCNOBMEM, Kak NpeaBapuUTENnbHbIA AOroBop NMBO Kak ycrnosue, obycnas-
nuBaloLLiee MCnoniHeHMe obsidaTenbCcTBa OO4HOM M3 CTOPOH. [laHHas npobnema Tpebyet
paspeLlleHus B Lensax obecnevyeHna eguHoobpasna cyaebHom nNpakTuku.
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Abstract. The article discusses the problematic aspects of the transaction under the condition precedent.
The article reflects how the unsolved doctrinal questions regarding the legal nature of the suspensive condi-
tions have a negative impact on law enforcement.

Key words: condition, legal consequences of the deal.

PekomeHAo8aHO Kk ny6nukayuu: (SO 23RN
lopeebim I1. M., kaHOuGOamom nedazoauqdecKux Hayk,

enasHbIM pedakmopom XypHaia «KoHuenmy

Moctynuna B pegakumo lMonyyeHa nonoXxuTenbHasa peLeHsuns

Received 27.03.17 Received a positive review 29.03.17 9llv7z304120173
MpwuHATa K Nny6anKaumm Ony6ankoBaHa

Accepted for publication 29.03.17 Published 10.04.17 www.e-koncept.ru

© KoHuenT, Hay4YHO-MeToAMNYECKMUIA 31IeKTPOHHbDIN KypHan, 2017

© KblipaurE. B., bakaesa WU. B., 2017


http://e-koncept.ru/2016/
http://e-koncept.ru/2016/

