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MNpaBoBas npupoaa NpesAoOroBOPHON OTBETCTBEHHOCTM:
BOMPOCHLI TEOPUU U NPAKTUKKU

AHHOmMauyus. Viccnedyemcs npobrema onpedeneHus npasosol rnpupodbl UHcmumyma
rnpeddo2o8opHOU omeemcmeeHHocmuU. Paccmampugaromcesi npeornocklniku 86e0eHUS 8 3a-
KoHodameribemeo cm. 434.1 K P®, a makxe ocobeHHoCcmuU ee npumMeHeHus. AHanusupy-
emcsi coomeemcmeaytowjasi cyoebHas npakmuka. [enaemcsi 81800 0 MHO202paHHOU rpa-
eoeoli rnpupode paccmMampueaemMo20 UHcmumyma.

Knroyeeblie cnoesa: obsi3amenibcmeeHHoe npaso, rnpeddo2o8opHasi 0meemcmeeHHOCMb,
sedeHue repe208opo8 o 3aKryYeHUU 0o2080pa, K8a3udo2080pHas 0MeemcmeeHHOCMb.
Pa3den: (03) gbunocogbusi; coyuosioauss; noaumornoaus; npagogedeHuUe; HaykogeodeHue.

bonee gByx net Hasag 6bin NpuHAT PegepanbHbin 3akoH OT 8 mapTa 2015 r. Ne 42-
®3 «O BHeceHMM n3aMeHeHnn B YacTb nepsyto [paxgaHckoro kogekca Poccuickon depe-
paummny» [1], BHECLUINI paL M3BMEHEHMI B 0OLLME NoNoXeHnsa oba3aTenbCTBEHHOro npaea.

OcobbIn MHTEpec NpeacTaBnsieT HoBas HoOpMa, a UMeHHO CT. 434.1 TK PO, pernamen-
TMpYyOLLaa nopsagok BeJeHUs neperoBopoB O 3akmoyeHun gorosopa. [Npennockbinikon ee
NPUHATUA nocnyxuna KoHuenuus pa3suTtus rpakgaHcKoro saakoHoaaTenbctea Poccuickon
depepaummn, ogobperHHaa Cosetom npu lNpesngeHte PO no kogmndmkaumm n coBepLUEH-
CTBOBaHM1IO rpaKaaHCKoro 3akoHogartenbctsa oT 7 oktabps 2009 r. [2], B n. 7.7 KOTOpon
obpaluanocb BHUMaHne Ha HeobxoammocTb 3akpenneHus B 'K PP cneunanbHbix npasus o
npeaaoroBOPHON OTBETCTBEHHOCTUM B LIENAX NpeaoTBpalleHns HegobpocoBeCTHOro noee-
AEHNS Ha CTaanm NeperoBOpoB O 3aKITHOYEeHUN JOroBopa.

Kak cnpaBegnneo oTmedaloT B nuTepaType, AaHHasa HoBensa obina obycnosneHa no-
TPEOHOCTSAMN OTEYECTBEHHOIO rpaXkgaHcKkoro obopoTa, KOTOpbI B NOCreaHMe rogbl CTOSK-
HYFCS C Cepbe3HON NPobnemMon 3HaYnTESNbHOIO POCTa YMcria HegoBPOCOBECTHLIX ENCTBUN
€ro yyacTHukos [3].

HemanoBaxHo, 4TO 3akoHOAATeNb Npy pa3paboTke paccMaTpuBaeMon HOPMbI MPUHSI BO
BHMMaHue 1 npasuna cT. 2.15 MNpuHUMNoB MexayHapoaHbIX KoMMepdecknx 4orosopos (MpuH-
umnbl YHUOPYA) [4], cnocobeTByoLME LUIMPOKOMY pacnpocTpaHeHuto culpa in contrahendo.

Ct.434.1 TK P® gencteyet ¢ 01 utoHa 2015 r. u He MMmeeT oBpaTHOW CUSbI, YTO NOA-
TBepaaetcs cyaebHom npakTukon. Tak, Hanpumep, cya OTKIOHWN A0BOAbI UCTLLA O TOM, YTO
3asBneHHoe TpeboBaHMe O B3bICKaHMM YObITKOB NOASIEXMUT YOOBNETBOPEHMIO HA OCHOBAHUU
nonoxeHun ct. 434.1 'K P® BBnay TOro, YTo ee NonoXeHus He MeT obpaTHon cunbl (ne-
peroBopbl MeXay cTopoHamm coctoanucb B nepmog ¢ 18.02.2015 no 28.03.2015) [5].

CtpykTypHO CT. 434.1 TK P® HaxoguTca B pasaene Il «ObLwasn yactb 0653aTensCTBEHHOMO
npasa», nogpasgene 2 «O6wme nonoxeHns o gorosoper». Cdepa AencTBms JaHHON HOPMb
AOCTaTOYHO LUMPOKA, TaK Kak Mo Kpyry fvL, OHa pacnpocTpaHsaeTcs Ha Nitobble CyObekTbl rpax-
[AaHCKOro npaea, 3a UCKINYeHneM rpaxaaH-notpedutenen (n. 6 ct. 434.1 TK PO).

WckntoveHne 13 cdepbl NPUMEHEHNS YKa3aHHOW CTaTbW rpaxaaH-notpebutenen Bbl-
rnaguT BnosiHe o60CHOBAHHO BBMAY TOro, YTO cama npoueaypa neperoBopoB O 3akrioye-
HUW JoroBopa npeacraBnseT cobon AOCTAaTOMHO Cepbe3HbI NPOLECC U, COOTBETCTBEHHO,
NpPoOBOAMTCA Ha NPOdECCNOHANTbHOM YPOBHE UMEHHO NpeacTaBUTENAMU BU3HEC-CTPYKTYP.
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N3noxeHHOe NO3BONSAET rOBOPUTL O HANTMYNN HECKONBbKUX HEPELLEHHbIX NPOBrieM kak
TeopeTU4eCcKoro, Tak U NPakTUYeCcKoro xapakrepa. Tak, B YaCTHOCTU, BO3HWKaeT BONPOC O
npaBoBOW Npupoae NpeaaoroBOpHOM OTBETCTBEHHOCTM Y OCHOBAHUSAX €€ BO3HUKHOBEHMUS.

OpHako, npexge YyeM nepemTtn HenocpeACTBEHHO K PacCMOTPEeHUt0 0603HaYeHHbIX
Hamu Npobnem, CTOUT OTMETUTb, YTO paHee UHCTUTYT NPeanoroBOPHON OTBETCTBEHHOCTU
XOTb N He Obin 3akpenneH B K P® B oTaensHon Hopme, HO NpU 3TOM CyLLeCcTBOBan Ha
npakTUKe 1 BbITeKan 13 nonoXeHnin HeKOTopbIX ApYrnx HOpM (cT. 445, 507 TK PO u T. 4.).

Mpn 3aTOM MHTEpPECHO, YTO A0 BBeAeHus cT. 434.1 TK PO B cyaebHon npaktuke 6bin
cthopmynupoBaH Noaxon, KOTOpPbIA NPUMEHANCS NP PacCMOTPEHUU AeS, CBA3AHHbIX C He-
0B60CHOBaHHbIM NpepbIBaHMEM NEPEroBOpPOB O 3aKyYeHun gorosopa. lNpeanocbinkon ero
hopMMPOBaAHNS CYXXUT 3aKpensieHne B 3aKkoHo4aTenbCTBE NpuHLUMna 4o6poCcoOBECTHOCTH
(n. 3 ct. 1 TKP®), a Takke BO3MOXHOCTU B3blCKaTb YObITKM o npasunam n. 4 ct. 10 FTK PO,
YKkasaHHOe Mo3BONsieT HEKOTOPbIM WUccneaoBaTenaMm yTBepXaaTb, YTO yxe ¢ 1 mMapTta
2013 r. BO3MOXHO roBOpUTb O NPeaaoroBOpHON OTBETCTBEHHOCTU Kak 006 obLiem npasune
POCCUNCKOro rpaXgaHCKoro 3akoHogartenocTea [6].

Tak, MNMpe3sngnym BAC PO B nHdopmaumoHHoM nncbme oT 25.02.2014 Ne 165 «O630p
cynebHom npakT1KmM no cnopam, CBA3aHHbIM C NPU3HAHMEM JOrOBOPOB HE3aKMHOYEHHBIMUY
[7] yka3an, 4To ucteu, nepevuncnme nnaTex B cHeT ByayLiero 4orosopa, 4O OKOHYaHus ne-
pPeroBopoB O 3aKI4YeHMM SOroBopa Mor pasymMHoO npegnonaratb, YTO AOroBOP C BbICOKOW
CTENeHbl BEPOATHOCTM ByaeT 3akntoveH. [oaToMy B AaHHOM cryyae ucTel LOMKeH Obin
y3HaTb O TOM, 4YTO oborawjeHne oTBeTYMKa CTaslo HeOCHOBAaTEsbHbIM, U1 O CBOEM Mpase
npeabsiBUTbL COOTBETCTBYOLEee TpeboBaHMe B MOMEHT OKOH4YaHMS NeperoBopoB, Korga
cTano o4eBMOHO, YTO Lenb nnatexa He byaeTt AoCTUrHyTa.

Co BcTynneHunem B cuny cT. 434.1 'K P® notpeboBanocb BHECTU SAICHOCTb B BOMNPOC O
ee COOTHOLLEHMM C BblleykasaHHbIM BbiBogoM BAC P®, yto n 6bino caenaxo MNpesnany-
mom AC 3anagHo-Cnbupckoro okpyra, KOTOpbI OTMETUI, YTO B Clyyae, ecrnn Mexay CTo-
pOHaMK BENUCb NeperoBopbl Mo COrflacoBaHmio cneumndukanmm ans nCnosiHeHNs Jorosopa
C oOWwmmMK ycnoBmnamMmu, HeocHoBaTenbHoe oboralleHne HaYMHaeTCsl B MOMEHT OKOHYaHUS
neperoBopoB CTOPOH, KOraa CTaHeT O4YEBMAHO, YTO Lenb nnaTtexa He byaeT gocturHyTta [8].

CerogHs, kak, BNpodeMm, 1 paHee, cyaebHasi npakTuka no gesiam, CBA3aHHbIM C npea-
AOrOBOPHON OTBETCTBEHHOCTbLIO, HE CTOMb 0bwmnpHa. C MOMeHTa BCTYNneHus B cuny pac-
cMaTpMBaeMOW HOPMbI U MO HACTOsILLEe BPEMS KONMYECTBO CYyAEDBHbLIX akTOB, MPUHATLIX NO
JaHHOW cTaTbe, cocTaBnsaeT He bonee 100.

AHanus nmetowencsa cynebHon npakTuUKn nokasbiBaeT, YTO, Kak NnpaBusio, NCTLam oT-
Ka3blBalOT B yOOBNETBOPEHUN TPEOOBaAHUI, OCHOBAHHbIX Ha CT. 434.1 TK PO.

Tak, Hanpumep, B ogHoM 13 gen mexay OO0 «1» n OO0 «2» Ha NPOTSHKEHWM LIenoro roga
BENNCb NEePeroBopbl O 3aKMHYEHUN JOroBOpa apeHabl HEXWUIbIX MOMELLEHWI, NPUHaANeXaLumx
000 «1». OgHako cnycts ato Bpemsa OO0 «2» ysegommno OO0 «1» 06 oTkase OT 3akmnoyeHus
[0roBopa apeHapbl CO CCbISIKOM Ha HECTabMMbHY0 SKOHOMUYECKYHO CUTYaLMIO B CTPaHe U TEXHU-
yeckoe coctosdHne nomelleHunsa. OO0 «1», nonaragq, yto gencreuamm OO0 «2» emy NPUYMHEH
MaTepuanbHbIv yiiepb B BUAE NMOHECEHHbIX UM 3aTpaT Ha PEKOHCTPYKLMIO N AEMOHTaX Npou3Be-
AEHHbBIX M PEMOHTHbIX PaboT M1 ynyLLEeHHON BbIroAbl, 06paTnnocb C UICKOM B CyA, KOTOPbIW, UC-
cnenoBaB BCe maTtepvanbl gena, Npuwen K BbiBogy 0 ToM, 4To HegobpocoBecTHOCTb OO0 «2y,
Bblpa3uBLIasiCa B Hernognmcanmm npoekta gorosopa OO0 «1», He aokasaHa [9].

YkasaHHas cuTyaums SBrseTca A4oCTaToMHO TUNuYHOW. Mpu aToM BCe e cnefyeT oT-
METUTb, YTO 3a4acTyto Cropbl, CBA3aHHbIE C He4OOPOCOBECTHBIM BEAEHMEM NEPErOBOPOB,
BO3HMKAOT NPU 3aKIoMeHn JoroBopoBs B cdpepe aHepreTuku [10].

OTkas B ygoBneTBOpeHnn TpeboBaHWi, Kak NpaBumo, Bbi3BaH CIOXHOCTLIO npoLlecca
AOKa3blBaHWNS UCTLIOM HEJOOBPOCOBECTHOCTM OTBETUMKA.
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Bo3HukaeT Bonpoc: B KakOM Criydae 1 npu Kakmx 06CToATenbCTBax Cyd MOXeT yaoBne-
TBOPUTL TpeboBaHusa muctua? Mogenb ngeanbHON cUTyauun BbIrMaanT crneayrowmm obpa-
30M: «A» Obln NOMHOCTbLIO YBEPEH (4TO NOATBEPXKOAETCS NEPENMUCKON, MPOTOKONaMn BCTpeY
N MHBIMW JOKYMEHTAMM), 4TO «B» 3aKnNO4MUT C HUM JOroBOP, NO KOTOPOMY «A» AOMmKeH byaeT
BbINONHUTL paag aencteuin. B ganbHenwem «by» ctan ccblnatbCa Ha HE3aKMYEeHHOCTb 4Oro-
BOpa M OTCYTCTBME KaKUX-NMMBO AOrOBOPHbLIX OTHOLLEHUI C «A» HECMOTPSI Ha TO, YTO Nocnea-
HWI y>Ke BbINOMNHUN pag OeNCTBUIN, HanpaBreHHbIX Ha UCMNOMNHEHNe A0roBopa.

B Takon cutyauumn cya, oueHmB Bce 0b6CToATENLCTBA Aena, Ha ocHoBaHumM n. 3 cT. 434.1
K P®, a Takke n. 3 cT. 432 [K P® yoosneTtBoput TpeboBaHMsA UCTLA N O0BSHKET OTBETUYMKA
BO3MECTUTb UCTLYY pacxonpbl, KOTopble Bbinn dhakTU4YeCKM NMOHECEHbI UM, a Takke NOTEPH A0-
XOA0B OT €ro 06bIMHOM AEATENBHOCTM B CBSA3M C BEAEHMEM MNEPErOBOPOB O 3aKMHOHYEHNN O0ro-
BOpa, a Takke B CBA3M C YyTPaTon BO3MOXHOCTM 3aKMOUMUTb JOMOBOP C TPETHUM JIULLOM.

CooTBETCTBEHHO, HECMOTPS Ha TO YTO paccMmaTpMBaemMasd HopMa AeNCTBYeET yxe ABa
roga, npakTuka ee NpMMEeHEeHUs1 CKnagblBaeTcs OOCTaTOMHO MeaneHHo. M3 aToro Ttakke
cnefyert, 4YToO B cyaebHON npakTuke noka 4to He cchopmmpoBarncs eguHoobpasHbIn Nogxon
K paccmaTpMBaeMoMy MHCTUTYTY. [10aTOMy B HacTosiLee BpeMsa BeCbMa HEOOOCHOBAHHO
BbIrMAAUT yTBEPXAEHUE, COrNacHO KOTOPOMY pa3sBuTue cyaebHon NpakTukuM no npeanoro-
BOPHbIM HapyLLUEHUSM NOMOXET OTBETUTb Ha BOMPOC O Npupoae NpeaaoroBopHOM OTBET-
cTBeHHOCTU [11].

B HayyHOM nuTepartype n 3apybexHOM 3akoHoLaTenbCTBE MO BOMPOCY O NPaBOBOW
npupoae NpeaaoroBOPHOM OTBETCTBEHHOCTU CYLLLECTBYET HECKOSbKO TOYEK 3PEHUS.

CTOPOHHUKN NEPBOM TOYKM 3pEHUA 0OOCHOBbLIBAKOT NPUHAANEXHOCTb NPenaoroBop-
HOW OTBETCTBEHHOCTU K AESIMKTHOM MO CBOEMY XapakTepy BBUAY TOro, 4YTo npeanonarae-
Mbl€ YYaCTHUKM LOroBopa O ero 3aknto4YeHnsa He CBs3aHbl B3aMMHbIMU 00513aHHOCTAMM U
npUMeHeHne HOPM O JOrOBOPHOM OTBETCTBEHHOCTU NULLEHO hOpPMaribHO-IOPUANYECKMNX OC-
HoBaHun [12]. NogobHoro nogxoaa NPUAEPKUBAKOTCS U HEKOTOpPbIE 3apybeXxHble 3aKOHO-
patenu (PpaHuus, Bennkobputanus [13]).

BTopas Touka 3peHus 3aknovaeTcsa B NPM3HAHUM NPeaaoroBOPHON OTBETCTBEHHOCTU
B KayecTBe A0roBopHOW. [laHHbIM NMoaxon 3akpennseTca B 3akoHogaTenbcTBe MTanuu
(cT. 1337 TK Utanuu [14]).

TpeTbsa TOYKa 3pEHNSA COCTOUT B NPU3HAHUM NPEAaOroBOPHON OTBETCTBEHHOCTU Ca-
MOCTOSATESTbHBIM BUAOM OTBETCTBEHHOCTU. Hanbonee nocnegoBaTeribHO yKa3aHHbIN Noa-
X0 pa3BuT B 3akoHogartenbcTee lepmanumn (BGB § 311 Abs. 2 [15]).

OpHako cyuwlecTByeT U MHasi TOYKa 3peHusi, KoTopas, NpuaepXmnBascb KOMNPOMUCC-
HOro noaxoda K paccmaTpvMBaeMOMy BOMPOCY, YTBEPXKOAET, YTO NpeanoroBopHasi OTBET-
CTBEHHOCTb HE OTHOCUTCSl HM K OOHOMY M3 BUOOB OTBETCTBEHHOCTU, @ UMEET OCODbIN Xa-
pakTtep. NpencraButenn ykasaHHOM MO3MUMW YyTBEPXAAKOT, YTO NpeanoroBopHasl OTBET-
CTBEHHOCTb B NMOSIHOM CMbICI1€ CNOBa HE MOXET OTHOCUTBLCS HWN K JOrOBOPHOM OTBETCTBEH-
HOCTW, BBMAY TOrO 4YTO AOrOBOP MEXAY CTOPOHAMM HE 3aKMO4YEH B paccMaTpuBaeMoOM Chy-
Yyae, HU K AENUKTHOW MO NPUYUHE TOro, YTO OCHOBAHWEM ee BO3HUKHOBEHMWS BbICTYNaeT nNpo-
TUBOMNPaBHOE AesAHME, NOBMEKLLEE BPe OXPaHSAEMbIM 3aKOHOM MHTEpecaM, noanexawimm
BoaMeLeHuto. [pn aToM, N0 MHEHUIO UccrnegoBaTenen, NpeaaoroBopHas OTBETCTBEHHOCTb
bonee BCEro TAroteeT MMEHHO K 4OroBopHon. CoOTBETCTBEHHO, BO3MOXXHO FOBOPUTL O KBa-
31g0roBOPHON NpMpoae NpeaaoroBOPHOM OTBETCTBEHHOCTU [16].

PaccmoTpeB nmetowmecs nosmuyum no BONpocy O NpaBoOBOW Npupoae npeanoroBop-
HOW OTBETCTBEHHOCTU, NepenaemM HenocpenCcTBEHHO K aHanuay cT. 434.1 TK PO.

Tak, B cootBeTcTBUM C N. 1 CT. 434.1 TK P®, ecnun nHoe He npegyCMOTPEHO 3aKOHOM
NN OroBOpOM, rpaxkgaHe v topuandeckme nuua cBoboaHbl B NpoBeAEeHMN NEPEroBOPOB O
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3aKM4YeHnn 4oroBopa, CaMOCTOATENTIbHO HECYT pacxXobl, CBSA3aHHbIE C UX NPOBeAEHNEM,
N He OTBeYatoT 3a TO, YTO cornalleHne He JOCTUTHYTO.

CtopoHam neperosopos n. 1 cT. 434.1 'K P® npegoctaenseT BO3MOXHOCTb Bblibopa
nopsigka n obnactu nx nposegexus [17].

B kayecTBe 0CHOBaHMIN BO3HUKHOBEHWS NPeA0roBOPHON OTBETCTBEHHOCTW BbICTYMAOT:

— HenobpoCcoBECTHbIE ENCTBUS, KOTOPbIE NO CBOEMY XapaKTepy ABNATCS 3110yno-
TpebneHnem npasom (n. 2 c1. 434.1 TK PO);

— cornaweHue o nopsagke segeHust neperosopos (n. 5 c1. 434.1 TK PO);

— npuynHeHue Bpega (n. 8 ct. 434.1 TK P® rn. 59 K P®).

3akpenneHne nofobHbIX OCHOBaHMKM Takxke He Mo3BOSSieT OQHO3HAYHO onpenennTb
npaBoBYIO NpPUPOAY NPeaaoroBOPHON OTBETCTBEHHOCTH.

Tak, B 4aCTHOCTU, B Clny4yae BO3HWKHOBEHWSA NpeaaoroBOPHOM OTBETCTBEHHOCTM MO
OCHOBaHWI0, NpegycMoTpeHHoMmy . 2 cT. 434.1 TK P®, oHa no ceoen npupoae dyaet umetb
NpU3HaKkn BHE4ONOBOPHOW AEMMKTHON OTBETCTBEHHOCTMU.

OpHako B criyvae, ecrniv CTOPOHbI 3aknioyaT corfalleHme o nopsiake BeeHnsa nepero-
BOPOB, B KOTOPOM 3aKpensaT NopsAoK BeAeHUs NeperoBopoB, a Takke AeNCTBUS, KOTOpble
NOBNEeKyT BO3HWKHOBEHWE OTBETCTBEHHOCTW, TO B AAHHOM ClyyYae BO3MOXHO ByaeT roBo-
pUTb y>Ke O JOrOBOPHOM Npupoae NpeaaoroBOPHOM OTBETCTBEHHOCTU UCXOAS U3 TOrO, YTO
OCHOBaHMEM ee BO3HMKHOBEHMUsI ByaeT CryXuTb HapylleHuUe MOSOXKEHU 3aKMOYEHHOro
CTOpPOHaMK cornalleHus.

Mpn aTom, roBopsi O cornalleHnn o nopsiake BedeHUsl NeperoBopoB, HEMAaNOBaXHO
NoAYEpPKHYTb, YTO OHO, B OTNMYME OT NpeaBapuTeNbLHOro AoroBopa, He nopoxaaet obsa3a-
TenbCTBa 3aKSYUTb JOroBop B ByayLiemM, YTO UCKOYaeT BO3MOXHOCTb NpeabsBeHuns B
Cyq Ucka O NMOHY>XOEHUM K 3aKNOYeHMI0 40roBopa.

Takum obpasom, NpoBeAEeHHbIN aHann3 no3BonseT NPUNTKU K BbIBOAY O TOM, YTO B pOC-
CUNCKOW Hay4YHOWN nuTepaType 1 cyaebHOoM NnpakTUKe He CRoXucsa eanHoobpasHbii Nogxon,
K npaBoBOW npupone npeadoroBOpHON OTBETCTBEHHOCTU. [loMelleHne 3akoHodaTerem
cT. 434.1 TK PO B pasgen lll «O6wasa yactb 0653aTenbCTBEHHOrO Npasa», nogpasaen 2
«OBLwue NonoXxeHnst 0 4OroBope», He MOXeT OAHO3HaYHO CBMAETENLCTBOBATL O €€ UCKII0-
YUTENbHO AOrOBOPHOWN NpUpoAe.

Monaraem, 4TO BBMAY MHOrOrpaHHOCTM paccMaTpMBaEeMoOro MHCTUTYTa ero npaBoBas
npypoaa AofmKHa onpeaenaTbCa UCXoAs N3 KOHKPETHbIX 06CTOATENBLCTB Aena U OCHOBaHUN
€€ BO3HUKHOBEHMUS.
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