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CpaBHUTENbHO-NPABOBOM aHanNu3 6pa4vHoro goroeopa B Poccumckon ®epgepaumm
n CoeanHéEHHBbIX LUTaTax AMepuku

AHHOmMauyus. B pabome uccrniedyemcsi 80rpoc pasfiuyusi 3akoHodamesibHbIX UHCmumy-
moe 6payHo20 dozoeopa Poccutickoli ®edepauuu u CoeduHEHHbIX LLImamoe Amepuku (Ha
npumepe cemeliHo20 3akoHOOamersibcmea wmama Altdaxo). B Hadvarne uccriedogaHusi
rnpedcmassnsiziocb 04e8UOHbLIM HalU4ue UCMOPUYECKO20 passuyusi 8 npumMeHeHuu rnodob-
HO20 8ulda ypeaynupoesaHus ornpedesieHHbIX OmHoweHUl Mexoy 6yOyuumu unu Hacmosi-
wumu cynpyaamu. M3 amozo crnedyem pa3snuyHbil 06bEM rpakmuKu rMpUMeHeHUs Uuccrie-
dyemo20 uHcmumyma 8 cpasHusaeMbIX 3aKkoHoOamesibHbIX cucmemax. B pesynbmame
MPUMEHEHUS UCMOpUYECKO20 Memoda, a makxe memooda 060bwWeHUs, SMIUPUYECKO20 Me-
mooOa cpasHeHUs1 y0asriocb ObHapyxumb He moJsibKO psA0 pasnu4yudl, HO U ornpedeniéHHbIe
obwue Yyepmol mex0y bpadyHbiMu Oo2080pamMu paccmampueaeMbiX HayUOHarlbHbIX 3aKO-
HoOamerlbHbIX CUCMEM.

Knroyeenlie cnoea: cemeliHoe npaeso, bpayHbili do2080p, bpayHbili dozoeop 8 CLUA, Au-
Oaxo, CemelHbIlU KOOeKc.

Pa3den: (03) cbunocoghusi; coyuosioausi; nosumoroausi; npasosedeHuUe; HaykoseodeHue.

[MpoBoasa cpaBHUTENbHbLIN aHANM3 NPaBOBbIX SIBIEHUW pa3HbIX CTPaH, B NEPBYHO O4ve-
penb HeO6X04MMO OCTAaHOBUTBLCSA HA UCTOPUN UX Pa3BUTUSA B YCIIOBUAX paccMaTpuBaeMblX
rocyaapCTBeHHbIX cucteM. MIHCTUTYyT B6payHoro gorosopa B Poccuu, B otnnume ot Coeam-
HEHHbIX LUTaTtoB AMepuku, cyllectByeT OOCTAaTOMHO Heposiroe Bpemsi. Bo3MOXHOCTL 3a-
KNtoYeHns Mexagy cynpyramu Aorosopa nofobHOro cogepxaHus Bnepsble oduLmanbHO
Oblna npegocTasrieHa rocygapcTeom B CcT. 256 K PO (1994 r.), a 3akpenneHne B Cemen-
HoMm kogekce (ganee — CK) nuwb B 1995 r., XO0Ts npakTuka NpUMMEHEHUs 4aHHOIro MHCTUTYTA
cyllecTBoBana eLlé B uapckon Poccumn, Ho Bbina npekpalyeHa ¢ nepexogoM Ha COBETCKYHO
cuctemy 3akoHogatenocrtea [1].

[MoMUMO OTNNYMS MO BPEMEHM CYLLECTBOBAHNA JaHHOIO MHCTUTYTA, Ha NPaKTUKY U pac-
NPOCTPAHEHHOCTb MCMOMb30BaHNA rpaxxgaHamu BO3MOXHOCTU MO PerynupoBaHvio B3auM-
HbIX NpaB M 00A3aHHOCTEN 4Yepe3 3akrndeHne BpayvyHOro KOHTpakTa OKasblBaeT BUAHWE
TaKke U MeHTanuTeT HaceneHnsa paccMaTpmMBaeMblX CTPaH, KynbTypHblEe pasnnyms B OTHO-
LWeHUn K nogobHomMy cnocoby perynmpoBaHMs UMYLLECTBEHHbLIX OTHOLLUEHWA. OTO MOXET
OOBACHATLCH CYLLECTBEHHBIM NEPEPLIBOM B AEACTBUN U Pa3BUTUN PbIHOYHBLIX OTHOLLEHWUA B
Poccun nepmnoga CoseTtckoro Cotosa, korga OTHOLEHME K YaCTHOM COBCTBEHHOCTU MNOMY4MIo
SAPKO HEeraTUBHbIN XapakTep; HECMOTPSA Ha BO30OHOBMEHNE Pa3BUTUSA YAacTHON COBCTBEHHO-
CTu, npeacrtasneHve o 6padyHom gorosope y 6onblIMHCTBA HaceneHusa Poccun go cux nop
HOCWUT HEraTUBHbIN XapakTep 1 BOCMPUHUMAETCH Kak NiiaHnpoBaHne ByayLiero pacTop>KXeHns
OpayHoro cow3sa, a Takke nposereHne Hegosepus k cynpyry [2]. B cuny Toro yto «B CLUA

1


http://e-koncept.ru/2018/
mailto:eremeeva.polina98@gmail.com
mailto:Chekylaev@mail.ru

Epemeesa [1. C.,, Yexynaes C. C. CpasHumesnbHo-rpasosoli aHanuz bpa4yHo2o 0o-

2080pa e Poccutickoli ®edepayuu u CoeduHéHHbIx LLimamax Amepuku // Hay4Ho-
memooduyecKuli 3neKmpoHHbIl #ypHan «KoHyenm». — 2018. — Ne 2 (¢pesparsb). —
0,4 n. n. — URL: http://e-koncept.ru/2018/183011.htm.

H3Y4HO-METOANHECKUIA

SAEKTPOHHbBIA XXYPH3A
cywecTBytoT 50 cuctem cemerHoro npasa (No KonmyecTsy WTAToB)» [3], ANA cpaBHEHUS Ha
KOHKPETHOM 3aKkoHoZaTeNbHOM akTe OyaeT Mcnonb3oBaH YcTaB wraTta Angaxo.

CT. 40 CemenHoro kogekca Poccunckon ®epepaunn onpeaensietr dpadHbiini JOroBop
Kak cornaiueHue nuu, BCTynawowmx B 6pak, uniu coenaweHue cyrnpyaos, onpegenstollee
UMYyLLLECTBEHHbIE NpaBa 1 0683aHHOCTM CynpyroB B Bpake u(unu) B criyyae ero pactopxe-
Hus [4]. NyTem pasbopa gaHHOro NOHATUSA NPeACcTaBnSAeTCa BO3MOXHbLIM BblAENUTbL OCHOB-
Hble XapaKTEPUCTUKN TaKOro COrfalleHusi, Yepes3 KOTopble MOXHO MPOBECTU CpaBHEHWE
©payHoro goroBopa Poccurickon ®egepauun u wtata Aingaxo.

[NepBon xapakTepHOWN YepTon, 3aKpeNNEHHOM 3a OpavHbIM JOrOBOPOM B POCCUNCKOM 3a-
KOHOOATENbCTBE, ABMNSETCA ero rMnpuHadieXXHoCMb K coaiaweHusiM B obLem cMmbicne, npuaa-
BaeMOM rpaxaHCKMM NpaBoOM, YTO O3HA4YaeT pacnpoCTpaHeHWe Ha [daHHbI BUA OOrosBopa
npasusi, yCTaHOBNEHHbIX [paxgaHcknum kogekcom Poccuiickon ®efepauum (nanee — NK PO).
OcHoBHbIM NpaBunomMm bpavHoro AoroBopa sABnseTca ceoboaa gorosopa. 1o gaHHOMY npwu-
3HaKy perynupoBaHne 6payHoro gorosopa 3akoHogatensctBom CLUA He oTnnyaeTcs oT poc-
cumckoro. CornacHo cT. 421 TK PO, B Poccuiickon ®egepaumm npusHaeTcs M 3almuiaeTcs
cBoboaa gorosopa [5], 4TO O3HavaeT 3anpeT Ha MOHY)XOEHWEe K 3aKMNOYEeHU0 COrnalleHus.
Kpome Toro, ceoboga AoroBopa BbipaXkaeTcs B TOM, YTO YCIOBUSA JOroBOpa onpeaensatTcs no
YCMOTPEHMIO CTOPOH. ECTeCcTBeHHO, faHHaa cBoboga NMeeT onpeaenénHble, yCTaHOBIEHHbIE
3aKOHOM OrpaHuYeHust: yCrnoBusi BpayHOro KOHTpakTa BblOMpaOTCA CTOPOHaMW CaMOCTOS-
TenbHO, HO B Mpeaenax nepeyns, yctaHoBneHHoro ct. 42 CK P®. Takum obpa3om, 3akoHOM
onpeaeneHa BO3MOXHOCTb BblIbopa CTOpOHaMu yCnoBun 4OroBopa B npegesiax perynuposa-
HUS1 UMYLLIECTBEHHBIX OTHOLLEHWUA. YTO KacaeTca amepuKaHCKOro 3aKkoHoAaTenbCTea, OrpaHn-
YEHNA K coaepkaHuo BpayvyHoOro KOHTpaKkTa YCTaHOBMNEHbI, OAHAKO B ropa3no 6onee y3kon 06-
nacTtu, o Yém ByaeT ckasaHo NpW PAaCCMOTPEHUM OTHOLLEHWI, PEryNMpoOBaHNE KOTOPbIX 3anpe-
LeHo BbpayHbiM cornaweHnem no CemenHomy kogekcy Poccuu.

BTopow cyLiecTBeHHbIN NPU3HaK paccMaTpmMBaeMoro BNeHnst — cybbeKkmHbIl cocmas.
CtopoHamu 6payHoro goroBopa MoryT ObiTb HE TONLKO CYNpyru, HO U Nuua, BCTynawuwme B
Opak (M3 cogepxaHnsa 3akoHo4aTeNbCTBA BbITEKAET, YTO OpayHbI JOrOBOP MOTYT 3aKNOYNUTb
TOMbBKO NiMua, MeroLmne npaBo cTaTtb cyrnpyramu B cootBeTcTBuM ¢ CK P®). Ecnn 6payHbin
KOHTPAaKT 3akrnoyaeTcs A0 rocygapCTBEHHOW permctpaumm bpaka, ero ropvamnyeckas cuna
Ha4yMHaeT CBOE AeNCTBME CO AHS rocygapCTBEHHOW pernctpauumn 6paka. OTum onpegens-
eTca n cneumdurka 6padHoOro 4orosopa No POCCUNCKOMY 3aKOHOAATENLCTBY. Takon ABOSKUN
CyOBEKTHBIN COCTaB He AonyckaeTcs B 3akoHoaatenbctBe CoeanHEHHbIX LLITaTtoB AMepukn.
Ct. 32-921 . 9 pasgena 32 Ycraa wrtaTta Aingaxo rnacut. «[JobpayHoe cornaweHue»
O3Ha4aeT cornawleHne mexay rnpedronazaeMbiMu Cyrpyaamu, CoenaHHoe nepep 3akroye-
Huem Gpaka 1 BCTynuBLLIEE B CUITY NOCHE BCTynneHus B Opak [6]. Poccunckoe noHsaTue bpay-
HOro JOroBopa Mno 3akoHoAAaTeNbCTBY AMEPUMKM BKINIOYAET B ce0s ABa pasnnyHbIX cornaiue-
HUA:  «prenuptial agreement/’premarital agreement’™ (gobpayHoe cornaweHne) u
«postnuptial agreement» (nocnedpayHoe cornawenune) [7]. OTnMuYna B JaHHbIX OroBopax
3aKIIH04aTCA TONBbKO B CYObEKTHOM COCTaBE: B NEPBOM Crlyvae CTOPOHAMMU MOTYT SABNATHCA
nvua, HamepeBaroLmecs BCTynNuTb B Bpak, a BO BTOPoM — cynpyri. NogobHoro pasrpaHuye-
HWSA B POCCUNCKOM 3aKOHOOATENbCTBE HE NPOBOAUTCS.

bpayHbiti do2oeop onpedernisem umywiecmeeHHble rpasa u 0bss3aHHOCMU Cyrpy208.
[aHHbIN NpU3HaK O3Ha4YaeT 3anpeT Ha pernameHTauuio 6padHbiM cornalieHmemM nbbix
NNYHBIX HEUMYLLIECTBEHHbIX OTHOWeHuW. CrneayeTr OTMETUTb, YTO B 3aKOHOAATENbCTBE
CLWA Takoro orpaHuM4eHus1 He CyLeCTBYET, YTO SBNAETCHA CaMblM CYLLECTBEHHbIM OTNn-
4ynem, NoKasblBalOLLMM pasnuyns Noaxoaa K JaHHOMY MHCTUTYTY. B Amepuke rocynapctso
NUWb ycTaHaBnueaeT obLume 3anpeTbl Ha onpeaenéHHble YCIOBUS, Takne Kak orpaHuyeHme
npas pebéHka Ha NoaaePXKKY, YTO O3HAYaEeT BO3MOXHOCTb BKITHOYEHUS N Pa3fNYHbIX HEUMY-
LLleCTBEHHbIX NpaB 1 0693aHHOCTEN B OpayHble KOHTPaKThI.
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CnegylowumMm acnekToM CpaBHEHUS ABNAETCA BpeMs OAeNCTBUS paccMaTpuBaemMoro
cornaweHuns. CornacHo poCCUMCKOMY 3aKoHOAATeNbCTBY, 6payHbiti 0o2080p peaynupyem
omHouweHus 8 bpake u(unu) e criydae e2o pacmopxxeHus. Pa3nuyum B 3akoHogaTeNTlbHOM
perynmpoBaHnn cpaBHMBaeMbIX CTPaH Mo AaHHOMY acrnekTy He HabniogaeTcs.

MoMnMO NpuU3HAKOB, BbITEKAKOLWMX M3 caMoro onpegeneHus GpayHoro oroBopa,
ycTaHoBreHHbIX CeMenHbIM Kogekcom PD, cpaBHeEHWE MOXXHO NPOBECTU TaKXe U No cooep-
)KaHUK OAHHOrO KOHTpakTa, rpaHuLbl KOTOPOro yCTaHOBIMEHbI 3akOHOM. B poccuinckom 3a-
KOHOAaTenbCTBE AaHHble rpaHuLbl odepyeHbl cT. CK, cornacHo KOTopor CTOPOHbI BpadyHoro
AoroBopa UMetoT nNpaeo:

1) yCTaHOBUTb PEXUM COBMECTHOWM, OONEBOW UM pasaenbHONn COBCTBEHHOCTU Ha BCe
NUMYLLEECTBO CYMNpYyroB, Ha ero oTaernbHble BUAbI NN HA UMYLLIECTBO KaXO0ro U3 Cynpyros,;

2) onpegenuTb B 6payHoM JOroBope CBOM npasa U 06513aHHOCTU NO B3aMMHOMY CO-
AepXXaHuio;

3) onpegenuTb cnocobbl y4acTna B goxodax Apyr Apyra;

4) yCTaHOBUTb MOPSAOK HECEHUS KaXObIM U3 HAX CEMENHbIX PAaCcXOAO0B;

5) onpegenuTb MMyLLLECTBO, KOTOpoe ByaeT nepefaHo KaxXaoMy U3 CYnpyros B Cry-
Yae pacTopXXeHus bpaka;

6) BKMOYMTL B OpayHbi JOroBOp NOObLIE MHbIE NOSOXEHUS, KacaloLlmnecss nmylle-
CTBEHHbIX OTHOLLEHUI Cynpyros [8].

UTo KacaeTcqa 3akoHogaTenbCcTBa wWTaTa Angaxo, B cT. 32-923 rn. 9 pasgena 32
YctaBa Agaxo ykasblBaeTCs nepeyeHb SOMyCTUMOro cofepaHus OpayHoro KOHTpPakTa,
COrnacHoO KOTOPOMY CTOPOHbI COrfalleHnst MOryT 3aKnoyaTb JOrOBOP B OTHOLLEHUMN:

1) npaB 1 0683aHHOCTEN KaXKAOW U3 CTOPOH B OTHOLLEHUN N06Oro MMyLLecTBa Kax-
AOW N3 HUX UNn obenx BHe 3aBUCUMOCTM OT TOrO, KOraa v rae oHu 6binv npuobpeTeHs;

2) npasa nokynaTb, NpogaBaTb, UCNOMb30BaTb, NepefaBaTb, 0OMeHMBaTb, OTKa3bl-
BaTbCs, cOoaBaTb B apeHay, noTpebnaTtb, pacxogoBaTb, HasHayaTb, co3fjaBaTb UMyLle-
CTBEHHbI MHTepec, 3aknagbiBatb, ObBpeMeHATb, pacnopsXaTbCA UM MHbIM OBpa3om
ynpaBnATb U KOHTPONMPOBATb CBOE MMYLLECTBO;

3) pacnopskeHus MMyLLECTBOM MOCNe pas3Boia Cyrnpyros, CMEPTU UMM HACTYNSEHUA
UM HEHACTYNMNEHUSA Kakoro-nnbo apyroro cobbITus;

4) W3MEHEHUs UNu NpekpaLLeHnsi Cynpy>Xeckon NoaaepxKu;

5) cocTaBneHus 3aBellaHus, JOBEPEHHOCTU UM MHOW LOrOBOPEHHOCTU Ansa obec-
neyvyeHns BbINOSTHEHUS NMOMOXEHUIN CornalleHns;

6) npaBa COBCTBEHHOCTM Ha MMYLLECTBO M pPacnopsXeHus nocobuem no nosimcy
CTPaxoBaHUs XXN3HU B Crly4ae CMepTu;

7) BbIbOpa npasa, perynupyoLero cosgaHne cornaleHus;

8) mbozo Opya0e20 eoripoca, eKoYas Ux /IUYHble rpasa u obsi3aHHOCMU, HO He B
HapyLleHne rocyaapCTBEHHOM MOMUTUKM UMW 3aKOHOOATeNbHOro akTa, HanararLero yro-
NIOBHOE HakasaHwue [9].

B gaHHOM hopmMynmpoBKe SCHO BUAHA NO3MLMS 3aKoHOAATENSs, paspeLlaroLero 3akpen-
neHve B 6pa’yHOM cornalleHnn MOSIOKEHUIN, PEryrMpyoLLMX OTHOLLEHUS FIMYHOMO HEUMYLLIe-
CTBEHHOIO xapakrtepa, Torga kak B cT. 43 CK P® scHo npegycmoTtpeHo obpaTtHoe: BpayHbin
A0roBOp He MOXET perynmpoBaTth fIMYHbIE HEUMYLLIECTBEHHbIE OTHOLLEHNSA MeXay Cyrnpyramu
[10]. MoMmnmMO gaHHOro orpaHUYEHUs POCCUMACKUIA 3aKOH COOEPXUT U psn APYrMX MOMEHTOB,
npeaycMOTPEHHbIX AN coaepkaHusa 6padyHoro gorosopa. bpayHbii JOrOBOP HE MOXET:

— OrpaHuy4mBaTh NPaBOCMOCOBHOCTb NN AeecnocoBHOCTb CynpyroB.;

— OrpaHu4mMBaTb UX NpaBo Ha obpalleHune B Cyq 3a 3aLUTON CBOUX MNpas.;

— orpaHuy4mBaTh npasa M 0693aHHOCTM CynpyroB B OTHOLIEHUM aeTen; (cT. 32-923
rm. 9 pasg. 32 YcrtaBa wTaTta Angaxo Takke COLAEPXUT MOSIOXKEHNEe, COrnacHO KOTOPOMY
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H3Y4HO-METOANHECKUIA

SAEKTPOHHbBIA XXYPH3A
npaBo pebeHKka Ha NOAAEPXKKY HE MOXET nocTpagaTb OT A406paYHOro cornalleHns, YTo aB-
NseTCcs 3alnTon NpaB HeCoBEPLLUEHHONETHUX AeTen B CeMbe M obecnevmBaeT UCNONHEHNE
0683aHHOCTN poauTenen No ux coaep>KaHnio);

— npegycmaTtpuBaTb MOMOXEHUHA, OrpaHMyMBarolLMe nNpaBO HEeTPyaocnocobHOro
HyXXJaloLerocs cyrnpyra Ha nonyvyeHne coaepkaHusi.

UTo kacaetca ¢hopMbl coernawieHusi, POCCUNCKOE 3aKOHOAATENbCTBO, TakK Xe Kak U’
aMepuKaHckoe, JOCTaTOYHO YETKO perfaMeHTupyeT faHHbin Bonpoc. CT. 32-922 rn. 9
pa3g. 32 Ycrtaea wrata Angaxo, Tak xe kak u cT. 41 CK PO, roBopuT 0 ToM, 4TO gobpayHoe
cornaweHne gomkHO ObiTb nognncaHo o6enmm CToOpoHaMu U COCTaBNEHO B MUCbMEHHOM
dopme. B poccumnckom 3akoHogaTtenbCTBe NOMMMO 3TOrO NPsIMO NponucaHo TpeboBaHue
06a3aTenbHOr0 HoTapuanbHOro yaoctoBepeHus. Ha npaktuke oba3aTtenbHOCTb HOTapu-
anbHOro yaoCToBepeHusi BpayHOro KOHTpaKTa CyLlecTBYEeT MNullb B HEKOTOPbIX LTaTax
AmMepuKkuY, Torga Kak B Apyrux HoTapuanbHOe y4OCTOBEpPEHUEe NMpPUMEHSAETCS Mo XenaHuo
OyayLmx cynpyros.

Cneayrowmm NyHKT CpaBHEHUSI — BO3MOXHOCMb U Nopsi00K USMEHEHUsST bpayHo20 0o-
2oeopa. Poccuickoe 3akoHogaTenbcTBO npegycmatpusaeT cT. 43 CK P® BO3MOXHOCTb U3-
MEHEHNA 1 PacTOPXXEHUS JAaHHOTO cornalleHuns B fitoboe BpeMsi No cornawleHntio obomx cy-
npyroe nubo no pewenHuto cyga. Kateropmyeckn sanpeLiéH 0gHOCTOPOHHUIA OTKa3 OT UC-
nosiHeHust 064a3aTenbCTB No AaHHOMY KOHTpakTy. CT. 32—922 rn. 9 pa3a. 32 YcraBa wTaTta
Angaxo npegycmaTpuBaeT, YTO Nocne BCTyNfeHnsa B 6pak cornaleHne moxeT 6bITb name-
HEHO MMM OTMEHEHO TOSIbKO MUCbMEHHbLIM CorfalleHMeM, NoanucaHHbLIM cTopoHamu [11].
Takum obpasom, hopma BHECEHUA N3MEHEHMIN MO 0BOKAHOMY COrnacuio He pasnuyaeTcs.

Oco0bbir MHTEpeC NpeacTaBnseT Takon BONPOC, KakK Mpu3HaHUe coaraweHus Hedel-
cmeumersibHbIM. CornacHo 3akoHogaTtenbcTBy Poccumrckon ®Pepepaummn, noMMMO OBLLNX
OCHOBaHWN NS NMPU3HAHUA COENOK HeAEeNCTBUTENbHBIMU €ANHCTBEHHOE OOMYyCTUMMOEe OC-
HOBaHMe Ans 3TOro B OTHOLIEHUM BpayHOro AoroBopa — ecriv yCcrioBusa 4orosopa CTaBsAT
cynpyra B KpawHe HebnaronpustHoe nonoxeHue. CornacHo cT. 32-925 rn. 9 pasg. 32
YcTaBa wrata Angaxo, CTOpoHa ocBoboxaaeTcsa oT 0653aHHOCTN UCMONHEHNSA CBOMX 065-
3aTenbCTB MO AOroBOpPY B ClyyYae, eCnun JOKaXeT, YTO He Nonyyuna 4oCTOBEPHOM U NOSTHOM
MHpopmauumn 06 umyLLLecTBe, UMYLLLECTBEHHbIX NMpaBax 1 06s3aTenbCTBax BTOPON CTOPOHDI
AO0roBopa, a Takke B criydae OTCyTCTBUS AOOPOBOSIbLHOIO BLINOSIHEHUST APYronM CTOPOHOM
cBoux 0b6sa3aTensCTB No gorosopy [12]. M3 aToro cneayeT, YTo 3aKoHOA4ATENBCTBO AMEPUKU
BblaenseT 6bonee o6LWMPHBLIN pag 06CTOATENBLCTB, NO3BONSAOLMNX 0CBOOOANTE OA4HY U3 CTO-
pOH 6payHOro goroBopa OT UCMOMHEHMS CBOMX 06513aTenbCTB. [laHHOe OTnMYne OT poCCum-
CKOro 3aKoHogaTenbCTBa MOXHO OOBbACHUTL Boree ONUTENbLHON NPaKTUKOW MPUMEHEeHUs
OpayHOro KOHTpaKTa U HanNUYMeM BblpaXXeHHOW NOTPeBHOCTU B perynmpoBaHun paccmar-
puBaeMoro Bonpoca, Tak kak nobas 6onee noapobHas pernameHTauus BCAKOro poga ob-
LLIeCTBEHHbIX OTHOLLIEHMI Ha 3aKOHO4ATENTbHOM YPOBHE CBSA3aHa C BblpaXeHHOW Heobxoaun-
MOCTbIO JaHHOM pernamMmeHTauumn B obuiecTtse.

B 0600LieHne npoBeaEHHOro nccnefoBaHMs MOXHO caenaTth psg BobiBoAoB. [1paBo-
Bada npupoaa 6payvHoro gorosopa B Poccun n CLUA He nmeeT OTnn4Ymin, Tak Kak B 3aKOHO-
AaTenbHbIX cucTeMax obeunx cTpaH paccMaTpuBaeMbIn KOHTPAKT NpeacTaBnseTcs B hopme
Ao6poBOMBLHOrO cornaiwleHns nuu, obnagatouwero sceMmn npusHakamm gorosopa. OgHako
bonee gnurtenbHasa NpakTuka NPUMEHEHUs OaHHOrO MHCTMTYTa B CoeauHéHHbIX LTaTax
nopoxagaet 6onee nogpobHyto perfnaMmeHTaumio psaga BONpocoB, CBA3aHHbLIX C perynuposa-
HMemM npumeHeHnsa 6payHoro gorosopa. CywecTByeT psang BaXKHbIX OTIIMYMIA, KOTOpPbIE 3a-
KNKYalTCH B poAe OTHOLLEHUWI, perfiameHTaumst KOTopbIx AonyckaeTcs 6payHbiM cornatle-
Huem Poccum n AMepukn, a UMEHHO pa3spelleHune 3akoHogatensctsoM CLUA BknoyeHus B
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GpayHbI JOrOBOP MOMOXEHUN, PErfaMeHTUPYIOLWMX NNYHbIE HEUMYLLIECTBEHHbIE OTHOLLIE-
HUS CYNpyros, N KaTeropnyeckoe 3anpeLleHne BKNoYeHns NnogobHbIX BONPOCOB B NpeameT
OpayHoro goroBopa 3akoHoaaTenbcTBoM Poccuiickon degepaumm. Yto kacaeTcst BONpOCOB
dopMbl U cnocoba 3aknioyYeHna 4aHHOro B1uaa AoroBopa B CpaBHUBAEMbIX 3aKOHO4ATENb-
HbIX CUCTEMAaX, TO CYLLLECTBEHHbIX OTNMYNI He HabnogaeTcs.

bonee anutenbHas npakTuka NnpuMeHeHus paccMmatpmBaemoro koHTpakTa B CLLUA no-
poxaaeT 6onee nogpobHYLO pernameHTaunio psaga acnekToB Ha 3akoHo4aTeNTbHOM YPOBHE,
3TO KacaeTcs YyCNoBUIN NPU3HaHUs corfnaweHns HegenctBuTenbHbIM. CyLLECTBEHHbIM OT-
nmynem SBNSETCs pod OTHOLLEHWUIN, KOTOpble 3aKOHOA4ATENbHO AOMYCKaKTCA K pernameH-
Taumm ycnosmuamm 6payHoro gorosopa. CemenHbIM kogekcom PP 3anpelleHo perynuposa-
HWE NUYHBbIX HEMMYLLLECTBEHHbIX OTHOLLIEHWI MeXay Cynpyramu, Toraa Kak 3akoHbl LTaTa
Angaxo nogobHy pernameHTaumio AonyckarT, HECMOTPS Ha MpU3HaHWE YerioBEeYECKMX
npas. B cuny nonoxeHun KoHctutyumun Poccuinckon ®egepauum npeacraBnseTca Hegony-
CTUMbIM pa3speLLeHne pernaMmeHTaunmn NIMYHbIX HEUMYLLLECTBEHHbIX OTHOLLEHWNIA YCNOBUAMMU
Kakoro-nnbo cornalleHusi, Takasa pernameHTaumsi MOXXeT OCYLLECTBNATLCH TOMbKO Ha 3aKo-
HoLaTeNbHOM YPOBHE B HEOOXOAUMbIX AS1S1 COXpaHEHUs OBLLLECTBEHHOIO NopsaaKa Cryyasx.
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Comparative legal analysis of the marriage agreement in the Russian Federation and the United States of America

Abstract. This article researches the difference between the legislative institutions of marriage agreement in the

Russian Federation and in the United States of America (using Idaho family law as an example). At the beginning

of the study, the historical difference of this kind of relations settlement application between future and present

spouses seemed obvious. This results in different amounts of the studied institution application in these two com-

pared legislative systems. As a result of historical method applying, as well as generalization method and empirical

method of comparison, it was possible to detect not only a number of differences, but also certain distinct common

features between the marriage agreements of the observed national legislative systems.

Key words: family law, marriage agreement, marriage agreement in the USA, Idaho, Family Code.

References

1. Filippov, S. A. & Nikonorova, Ju. V. (2015). “Brachnyj dogovor: mezhdunarodno-pravovoj opyt”, Vestnik
Saratovskoj gosudarstvennoj juridicheskoj akademii, Ne 4(105), p. 76 (in Russian).

5


http://e-koncept.ru/2018/
https://rg.ru/2007/10/22/semejny-kodeks-dok.html
https://rg.ru/2008/03/24/gk1-dok.html
https://legislature.idaho.gov/statutesrules/idstat/
https://legislature.idaho.gov/statutesrules/idstat/
https://legislature.idaho.gov/statutesrules/idstat/
https://legislature.idaho.gov/statutesrules/idstat/
https://legislature.idaho.gov/sessioninfo/2005/legislation/S1073/
https://legislature.idaho.gov/sessioninfo/2005/legislation/S1073/
mailto:eremeeva.polina98@gmail.com
mailto:Chekylaev@mail.ru

<

Eal SN

8.
9.
10.
11.
12.

SSN 2304-12 Epemeesa . C., Yerynaes C. C. CpagHUMenbHo-Npasosoli aHanu3 6pa4yHoz2o 0o-
| | rIT 2080pa e Poccutickoli ®edepayuu u CoeduHéHHbIx LLimamax Amepuku // Hay4Ho-
H e memooduyecKuli 3neKmpoHHbIl #ypHan «KoHyenm». — 2018. — Ne 2 (¢pesparsb). —
y 0,4 n. n. — URL: http://e-koncept.ru/2018/183011.htm.

H3Y4HO-METOANHEeCKIIA
SAEKTPOHHBIN >KYPH3A

Ibid.

Shumilov, V. M. (2006). Pravovaja sistema SShA, Moscow, p. 280 (in Russian).

Semejnyj kodeks Rossijskoj Federacii: feder. zakon ot 29 dekabrja 1995 goda Ne 223-FZ. Available at:
https://rg.ru/2007/10/22/semejny-kodeks-dok.html (in Russian).

Grazhdanskij kodeks Rossijskoj Federacii: feder. zakon ot 30 nojabrja 1994 goda Ne 51-FZ. Available at:
https://rg.ru/2008/03/24/gk1-dok.html (in Russian).

Idaho Statutes, the official website of the Idaho Legislature. Available at: https://legislature.idaho.gov/stat-
utesrules/idstat/ (in English).

Idaho Statutes, the official website of the Idaho Legislature. Available at: https://legislature.idaho.gov/stat-
utesrules/idstat/, Senate Bill No. 1073, the official website of the Idaho Legislature. Available at:
https://legislature.idaho.gov/sessioninfo/2005/legislation/S1073/ (in English).

Semejnyj kodeks Rossijskoj Federacii.

Idaho Statutes, the official website of the Idaho Legislature.

Semejnyj kodeks Rossijskoj Federacii.

Idaho Statutes, the official website of the Idaho Legislature.

Ibid.

PekomeHdoeaHoO K nyb6nukauyuu:.

lopesbim 1. M., kaHOudamom nedaco2uqdecKux Hayk,
arasHbiM pedakmopom xypHarna «KoHuyenm»

304-120X b2
Ymémoenim B. B., kaHOuOamom neda2o2udecKux Hayk; ‘
120180

MocTynuna B pegaKkuumio MonyyeHa NonoXKNUTENbHAA peLeH3nA i

Received 05.02.18 Received a positive review 13.02.18 www.e-koncept.ru
MpuHATa K nybankaumm OnybnunkosaHa

Accepted for publication 13.0z.18 Published 24.02.18

Creative Commons Attribution 4.0 International (CC BY 4.0)
© KoHuenT, Hay4HO-MeToAMNYECKMIA 3/IEKTPOHHDIN }KypHan, 2018
© Epemeesa M. C., YeKynaes C. C., 2018


http://e-koncept.ru/2018/
https://rg.ru/2007/10/22/semejny-kodeks-dok.html
https://rg.ru/2008/03/24/gk1-dok.html

