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[domoraTenbCTBO Kak pa3HOBUAHOCTbL AUCKPUMUHaLMK B cchepe TpyAaa
M Npo6nembl 3alnUTbl JOCTOUHCTBA PabOTHUKOB

AHHOMauyus. B cmambe paccmampugaemcsi 00Mo2amersibCmeo Kak pasHo8UuOHOCMb duc-
KpUMUHayuu 8 mpy0d08bIix OMHOWEHUSIX, €20 OMIu4uUmMesibHble 0CObeHHOCMU U pasogoe
peaynuposaHue 3auumsl rnpas pabomHukos. B ocHogy uccredogaHusi rnosiazaemcsi aHa-
U3 crneyuaneHoU numepamypbl, pocculicko2o U 3apybexHoz20 3akoHoOameribcmea, a
makxe npakmuku HauuoHarslbHbIX U MexXOyHapoOHbIx cydos. Ob6ocHo8aH 8bI800 0 HEObXO-
OuMocmu KOHKpemu3ayuu 8 HOpMamueHbIX 1pasosbix akmax Kpumepuee 0omMozamerib-
cmea 0nsi obecriedyeHuUs 3auumel Hecmu u 0CmMouHcmea JIU4HOCMU.

Knroyeenble cnioga: Yyecmb U 0OCMOUHCMBO, OUCKpUMUHauusi 8 cghepe mpyda, domoeza-
mernibcmao, MoObbuHe.

Pa3den: (03) cbunocogbusi; coyuosioaus; noaumornoaus; npagosedeHue; HaykogeoeHue.

CTeneHb 3aWMLWEHHOCTU FpaxKaaH OT OUMCKpUMUMHauMm B cdepe Tpyaa Bbl3blBaeT
HEOHO3HAYHYI0 OLEHKY B HOPUANYECKON Teopuu M Ha npaktuke. C oQHOM CTOPOHbI, Ha
HaUMOHaNbHOM N MEXOYHapOOHOM YPOBHSX NMPUHATO 3HAYMTENbHOE KONMMYECTBO HOpMa-
TMBHbIX MPaBOBbIX aKTOB, YCTaHaBMMBAKOLWMX 3anpeT AUCKPUMUHALNOHHBIX JENCTBUN B OT-
HoweHun paboTHukoB [1]. HeogHokpaTHO 06CcyKaannucb aHTUANCKPUMUHALMOHHBIE MEPLI U
B nutepatype [2]. C gpyron CTOpPOHbI, AaHHbIE CTATUCTUKN CBUOETENLCTBYOT O TOM, YTO
npobrnema ocTaéTcs HepeleHHom [3].

[Mpobnema guckpmuHaumm B cdoepe Tpyda MHOrorpaHHa. TeopeTndeckue u npaktmye-
CKWE CITOXXHOCTW BO3HUKAIOT Npy OPMYIIMPOBaHNM CaMOro OnpeaeneHnst aHHOrO SBNEHMS.

B cooTBETCTBUM C KNAacCMYE€CKUM NMOHMMaHNEM JaHHOE siBNieHME NPOMCXoauT OT nar.
discriminatio — pasnunyeHue — 1 B o0OLLEM BMAE NpeacTaBnsaeT cobon HeonpaBaaHHoOe orpa-
HUYEHNE NN NULLEHWE MNPaB YerioBeKka No onpeaenéHHoMy npusHaky, HenpuemneMmomy B
AaHHbIX ycnosusx [4]. bonee ToyHble onpefeneHnss AaHbl B 3aKOHOL4ATENbCTBE N MeXAy-
HapoaHbIX gokymeHTax. B cT. 19 KoHcTuTyuum P® nog AnckpuMmnHauuen Takke noHuma-
eTCA OrpaHnYeHne npae NMMYHOCTM MO TakUM NpU3HaKaM, Kak Nos, paca, HauMOHarNbHOCTb,
A3bIK, MPONCXOXAEHNE, UMYLLECTBEHHOE U LOIMKHOCTHOE MOMOXEHNE, MECTO XUTENbCTBA,
OTHOLLEHME K penurnn, yoexaeHus, NpuHaaIexHocTb K 0bLwecTBeHHbIM 06begMHEHNSAM, a
Takke gpyrme obcrositenscraa.

TpygoBon kogekc PO He cooepXuT onpeaeneHna QUCKpUMUHaAUMK, HO B Y. 1 n 4. 2
CT. 3 npeaycmaTpmMBaeTCa HEBO3MOXHOCTb YCTAHOBIEHUS pasnuynii B NpaBoBOM cTaTyce
paboTHMKOB MO OCHOBAHWUSIM, HE CBA3aHHbLIM C AENOoBbiMM KadyecTBaMu paboTHuka. Mpwu
3TOM B Ka4eCcTBEe OCHOBaHUM AN AUCKPUMUHALIMKN MEPEYNCNAIOTCS TE XKe MPU3HaKuU, 4YTo 1
B CT. 19 poccuinckon KoHcTuTyumm.

MpunBeaéHHbIE (POPMYNMPOBKN BbI3bIBAOT HEKOTOPBLIE BOMPOCHI. [NepBbI U3 HUX Kaca-
€TCs CYLHOCTN gnckpuMmuHauuun. B cT. 19 KoHcTuTyummn PO B kadecTBe TakOBOW BbICTynaeT
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«orpaHnyeHue». B TpyooBom kogekce ynotpebnsercs TEpMUH «pasnuyumer». B cBoto odve-
peab, B KoHBeHumn MOT Ne 111 cywHOCTb AMCKpUMMHALMKN ONpeaerneHa Kak «pasnuyve,
HeJonylleHne, NpeanoYTeHne», KOTOpoe NPUBOAMUT K « YHUHTOXEHUIO UITU HApYLLEHUIO» pa-
BEHCTBa BO3MOXHOCTEN Unn obpatueHus [5].

M3noxeHHble noaxoAbl NOKa3bIBalOT, YTO Hanbonee LWMPoOKoe NOHUMaHWE CYLLLHOCTU
ANckpumMmnHaumm xapakrtepHo ans KonseHuun MOT. JaHHaa KoHBeHUma Gbina patmduum-
poBaHa Poccuen B 1961 r. [6] CnegoBaTtenbHO, €€ NONOXEHNA OOMKHbI ObITb YacTbio OTe-
YeCTBEHHOro 3aKkoHoAaTesIbCcTBa B COOTBETCTBUM C Y. 4 CT. 15 KoHcTutyummn PO.

Cneaytowmi BONpoc, Nopoxaaembln pasHoobpasnem onpeaeneHnin ANCKpuMmmHaumm
B cchbepe Tpyaa, o6ycnoBneH Tem, 4To kBanudukaums gencTemm pabotogaTtens B Kayectse
ANCKPUMMHALMOHHBIX OCHOBaHa Ha MX CBSA3M C OeNoBbIMU KayecTBamu paboTHuka. [Mo-
3TOMY HeO6XO0A4MMO onpefennTb CoaepXKaHne KaTeropun «4enosble kKayecTBay. PasbsacHe-
HUSA NO AaHHOMY Bornpocy 6bin gaHbl B [NoctaHoBneHumn NneHyma BepxosHoro cyaa P® ot
17.03.2004 Ne 2 «O npumeHeHun cygamu P® Tpyposoro kogekca PO». B cooTBeTCTBUM C
a63. 6 n. 10 gaHHOro NoCTaHOBNEHUSA NoL AENOBbIMM KadecTBamu paboTHMKa creayerT, B
4YaCTHOCTU, NOHUMATb CNOCOBHOCTM (PM3NYECKOrO NULA BbINOSTHATL ONpeaeneHHyo Tpyao-
BYIO (DYHKUMIO C Y4ETOM UMEILUMNXCH Y HEero npogeccroHanbHO-KBanMOUKaLMOHHBIX Ka-
4yecTB (HanpuMep, Hannyme onpegeneHHon npodeccuun, cneynanbHOCTU, KBanudukaumm),
NIMYHOCTHbIX KayecTB paboTHUKa (HanpuMmep, COCTOSIHWE 340POBbA, Hannume onpeaenex-
HOro ypoBHsi 06pa3oBaHuns, onbIT paboTbl NO JaHHOW cneumansHOCTU, B JaHHOW oTpachn).

B cT. 19 KoHctutyumm PO K Takum npu3Hakam OTHOCATCA MOr1, paca, HauMoHarbHOCTb,
A3bIK, MPOUCXOXOEHNE, UMYLLIECTBEHHOE N JOIPKHOCTHOE NOSOXEHWE, MECTO XUTENbCTBA, OTHO-
LLUEHWE K penurnn, yoexxaeHus, NpUHaaneXHOCTb K 00LLeCTBEHHbIM OObeanHeHNsaM. Te e npu-
3Haku nepeuuncrieHbl B cT. 3 TK PO. CneayeTt obpatnuTe BHMMaHWE Ha To, 4TO oba nepeyHst npu-
3HaKOB SABMIATCA OTKPbITbIMU. TO e caMoe MOXHO ckasaTb U O NepeyHe Npu3Hakos, NpuBeaEH-
Hom B KoHBeHumn MOT Ne 111, koTopas Takke No3BOSISET CHATATb AUCKPUMUHALMEN OENCTBUS,
CBSi3aHHbIE C HANM4YneM Unm OTCYTCTBMEM FHOObIX OPYrMX NPU3HAKOB Y paboTHMKA, HEe CBS3aH-
HbIX C JeNfoBbIMU KayecTBamu. B 3akoHOgaTenbCTBE YCTAHOBMEHbI U ApYrne NPU3Hakuy, BbICTY-
narowpe nosogamm anst AuckpummnHaumun. B yactHoctn, PenepancHbin 3akoH «O npodheccuro-
HarnbHbIX COH3aX, MX NpaBax WU rapaHTUsX OeATENbHOCTUY COAEPXUT 3anpeT AUCKPUMUHALMM
Mo NPU3HaKy NPUHAONEXHOCTN NN HENPUHAOSIEXXHOCTN K NPOgheCCnoHarnbHbIM coto3am [7].

Tak kak Bce npuBegEHHbIE B HOPMATMBHBIX akTaxX NepeyHn SBMASHOTCA OTKPbITbIMU, HESb3s
Ha3BaTb 060CHOBaHHbIMY CCbISKM paboTofgaTenein, yCTaHaBNMBaoLWMX pasnmyms B BO3MOXHO-
CTAX pabOTHUKOB B CBA3N C MOOLIMU APYrMMU NPU3HAKamMK, Ha OTCYTCTBUE TakuX NPU3HAKoB B
3akoHofaTtenscTee. VIMEHHO Takas cutyaumsi JONroe BpeMsi MMerna Mecto B cdepe 3aHSATOCTH,
Korga MHOrve opraHmMsauum oTkasbliBanu B NpuémMe Ha paboTy nuuam, He JOCTUrLMM onpeae-
NEHHOrO BO3pacTa, yKa3blBasi CBOM NpeanoyTeHns B 0ObABNEHUsIX O BakaHCUsAX. [laHHble aen-
CTBUS MOSTyYMIIM HENOCPEACTBEHHYO MPABOBYHO KBanudMKaumio Nnocrne BHECEHNsT B 3aKOHOAa-
TeNbCTBO U3MEHEHWI, 3aNPETMBLLMX YCTAHOBIEHME BO3PACTHbIX pasnmyni [8].

AHanormnyHas npobnema MMmeeT MecTo Mpu Npuéme Ha paboTy rpaxgaH C orpaHUYeH-
HbIMM BO3MOXXHOCTAMM 300p0Bbs. B nuTepaTtype noasepraeTcs KpUTuke OTCYTCTBME B 3aKOHO-
AatenbCcTBe NPSAMOro 3anpeTta AMCKpUMUMHaUMK No NpuadHaky uHeanmvaHocTtu [9]. KoHBeHuuen
«O npaBax nHBanugos» 2006 r. [10], koTopas 6bina patudguumposaHa Poccuen B 2012 1. [11],
yCTaHOBJIeHa 0693aHHOCTb CTPaH-y4aCTHUL, BHECTU B 3aKOHOAATENBbCTBO M3MEHEHUS, Npeay-
cmaTpuBatoLime 0b6a3aHHOCTL paboTtogaTtensa obecnednTb pasymMHble NPUCNOCOGneHns ang
pabOTHMKOB, UMEKLNX MHBANMOHOCTb. PasymHoe npucnocobrnieHne cornacHo KoHBeHLmu
npeacraBnseT cobon BHECEHNE B HEOOXOAUMbIX Cyvasx MOAMMUKALNA U KOPPEKTUB, KOTO-
pble He CTaHyT Hecopa3MepHbIM UM HeonpaBAaHHbIM OpemMeHeM Af1s opraHn3aumm n obec-
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neyaT BO3MOXHOCTb peanuaauum npas 1 ceobop rpaxaaH ¢ MHBanugHocTblo [12]. Pegepans-
HbIN 3akoH «O coumnanbHOW 3almTe MHBaNMAOB» npedycMaTpmBaeT 0683aHHOCTb paboToaa-
Tenewn obecnevnTb Hagexallee TeXHNYeCKoe OCHaLLeHne pabovmx MecT AN Nuu, ¢ UHBanua-
HocTbto [13]. OgHako aTa HopMa ganeko He Bcerga cobnogaetcs [14].

OQHOBPEMEHHO C 3TUM MOXET MMEeTb MeCTO U Takas cuTyaLms, Koraa HopMaTUBHBIMA
NpaBOBbIMW aKTaMWn yCTaHaBMMBaOTCA pasnnymsi BO3MOXHOCTEN pabOTHUKOB, KOTOpPbIE C
nX 0enoBbIMU Ka4yecTBaMu He cBA3aHbl. B YyacTHocTuy, B cuny n. 2 cT. 1 KoHBeHumn Mexay-
HapoOAHOW OpraHu3auun Tpyga He ABNHeTCs OUCKPUMUHAUMEN YCTaHOBIIEHUE pasnuyui,
npeanoyYTeHUN NN NCKNOYEHUI, 0ByCnoBneHHoe cneumpnyeckumMm 0CoBeHHOCTAMU Tako-
BOW N CBA3AHHBIMW C HUMKN TpeBoBaHUAMKN. DTO NOSNOXEHME NMNNIEMEHTUPOBAHO B Y. 3 CT. 3
Tpynosoro kogekca P®. Peub ngét 06 orpaHn4eHnsax NpuMMeEHEHUs1 XXEHCKOro Tpyaa Ha pa-
6oTax c BpeaHbIMM K OnacHbIMK ycrnoBuamMu [15]. OTo noaTBep)KgaeTcss NO3NLUAMUN BbiC-
wnx cynos [16]. To e camoe KacaeTcs orpaHU4YeHus OocTyna npeacraBuTenen onpege-
NEHHbIX KaTeropumn nuu K paboTe B LEeNsxX OXpaHbl rocygapCTBEHHbIX MHTepecoB. Hanpu-
mMep, B cooTBeTcTBUM C degepanbHbiM 3akoHOM «O rocygapCTBEHHOW rpakaaHCKOW
cnyx6e» nckroyaeTca NOCTynfieHMe Ha rocyAapCTBEHHYIO rpaXkgaHCKyo Criyk0y rpaxaa-
HWHA, ecriv OH COCTOUT B BNM3KOM poACTBE UMW CBONCTBE C rPaXA4aHCKMM criyxallimm, a
3amMelleHne OOMKHOCTN CBA3aHO C NOAYNMHEHNEM OOHOro U3 3ATUX Nuy, gpyromy [17].

B TpyZooBbIX OTHOLIEHMAX AUCKPUMUHAUUSA MOXET UMETb MECTO Mpu Npuéme Ha pa-
00Ty, YCTAHOBNEHUM U U3MEHEHMU YCMOBUI onnaTbl Tpyaa unv pabovero BpemeHu, npu-
BNeYEeHUM K QUCUMNINHAPHOW U MaTepuanbHOM OTBETCTBEHHOCTU, MepeBoae Ha APYryto
paboTy Unn oTcTpaHeHun oT paboTbl, NPOABMXEHUN MO CryX0e, NPU YyBOSIbHEHUU NN CO-
KpaLLleHMM YNCNEHHOCTN unu wraTta. PopmMbl AUCKPUMUHALMMK B cdhepe Tpyaa CTOrb Xe pas-
HOOOpasHbl, Kak N KONMYECTBO MPU3HAKOB, SBMSIOLWMXCS NOBOAOM ANsi ANCKPUMUHALNOH-
HbIX OENCTBMA. B OTHOLWEHMM HEKOTOPbLIX (DOPM 3aKOHOAATENBbCTBO COAEPXUT NPAMON 3a-
npeT. B 4yacTHOCTK, 3anpeLuaeTcs aguckpumMmmHauus npu onnate Tpyaa (cT1. 132 TK P®), npwn
npoaswxeHnn rno padote (cT. 2 TK P®), npn o6beanHeHnn B npodeccruoHarnbHble COo3bl
(cT. 9 ®epepanbHoro 3akoHa «O npodheccnoHanbHbIX Co3ax, UX NpaBax U rapaHTUsx ge-
atenbHocTU» [18]). OTHOCUTENBbHO OCTasbHbLIX OPM MpAMbIE 3anpeTbl He YCTaHOBIIEHDI.
OpHako mn3 cogepxanusa TK PP c oueBngHOCTbIO criegyeT HegonyCTUMOCTb AUCKPUMUHA-
umm B NMobbix popmax. Ha aToM OCHOBaHUM Bbi3blBaeT HEOQHO3HAYHOE OTHOLLEHWE MO3K-
umna A. A. KomaHampoBa 0 He06X0OUMOCTH YCTaHOBNEHNA 3anpeTa AUCKPUMUHALMM B Kax-
aon otgensHo B3sTon copme [19]. C ogHOM CTOPOHbLI, OTCYTCTBME NPSIMbIX 3anpeToB OT-
HIOOb HE O3HavyaeT paspeLleHne QUCKpUMMHaLUmMm1, a pasHoobpasune popm cyxaeT BO3MOX-
HOCTM 3aKoHodaTens no Ux AeTanbHOW 3anpeTUTesribHON pernameHTaumn.

C Opyron CTOpPOHbI, poccuickasl 1 3apybexHas npakTuka nokasbiBaeT, YTO MMEHHO
HenocpeacTBEHHbIE 3anpeThl OKa3bIBAOT AOSMKHbLIN 3ddeKT. [prmMepomM n3 ote4eCcTBEHHON
NPaKTUKN MOXET BbICTynaTb YNOMSAHYTbIA paHee 3anpeT OUCKPUMUHALMK Npu NpuémMe Ha
paboTy No Npu3Haky Bo3pacTa. 3a pybexom npumepoB AeNCTBUS 3anpeToB ewé bornbLue.
B Benukobputanumn Akt 2003 r. 0 paBeHCTBE B chepe penurim 1 Bepbl 3anpeLuaeTt AncKkpu-
MUHaLMIO N0 penurmo3HeiM motueam [20]. B NepmaHuun gencteyet degepanbHbI 3aKOH O
paBHOM obpalueHnn ot 18.08.2006 r., cogepxalimi 3anpeT GQUCKPUMMHALMM B OTHOLLEHMWM
nHBanuaos [21]. B To e BpeMs u B 3apyBexXHON NpakTUKe MMEKT MeCTO NoATBEPXKAEHUSA
HEBO3MOXHOCTM YCTaHOBMNEHUS UCHepbIBaOLLEro nepeyHsa sanpeTtoB Bcex OpM ANCKPU-
MUHauun. Hanpumep, Ha 0QHOM M3 HOBOCTHbLIX MopTasnoB Obina onybnukoBaHa cTaTbs O
TOM, KaK BpUTaHCKON y4nTenbHULE YAanocb OTCTOATb CBOE NpPaBO Ha KOMMEHCaLMIo 3a TO,
4YTO el JONroe BpeMsi OTKa3blBannMCb 3aMEHUTb KPECIo, 34aBaBLlee BO BPEMSI YPOKOB He-
npunnyHble 3Byku [22]. EgBa nn BO3MOXHO NpegycMOTpeTb Takoro poda criydam B 3aKOHO-
AaTenbCcTBe.
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Ocobon opmor gUCKpUMMHaLMK BbICTyNnaeT AoOMOraTenbCcTBo. B nutepatype cuHo-
HUMamMK [OMoraTenbCTBa BbICTYNAOT TEPMUHbI «MCUXONOrMYECKOe NpecnenoBaHuey,
«MOB6uHr» [23]. HopmaTnBHO-NpaBOBOE perynupoBaHMe M NpakTuka 3awmTbl OT AOMOra-
TenbctBa B Poccun oTcyTcTBYIOT [24]. VIHaa kapTuHa nMmeeT MecTo B CTpaHax EBporbl.
MpaBo paboTHMKa Ha 3aLMTy AOCTOMHCTBA yCTaHOBNEHO B EBponenckon coumansHomn xap-
Tumn [25], koTopas patuduumnposaHa Poccuen [26], n Xaptumn EBponenckoro Cotosa 06 oc-
HOBHbIX NpaBax [27]. B eBponenckux gupekTneax, HanpaBneHHbIX Ha 3alimTy OT AUCKPUMU-
Hauun B cdhepe Tpyaa, JOMOraTernbCTBO ONpeaenseTcs Kak «HexenaTenbHoe noseaeHue,
KOTOpO€e UMeET LeMnbio UNN BbipaXeHO B HapyLLeHUW JOCTOMHCTBA YenoBeka U co3fgaHuu
yrpoxatowien, BpaxxgebHon, yHN3NTeNbHOMW, 0B6MOHON nUnn ockopobuTenbHON 06CTaHOBKU»
[28] v kBanudpmumpyeTca kak oopma guckpummHaumm [29].

B anpektnBax EBponenckoro Colo3a OHO ONpeaenseTca Kak «HexenaTenbHoe noee-
AEeHNe B OTHOLUEHUWN Nnua Ha OCHOBE AUCKPUMWHALUMOHHBIX MPU3HaKOB C Lenblo nocsra-
TenbCTBa Ha JOCTOMHCTBO JIMMHOCTW, CO34aHUS 3anyrnsarollen, spaxagebHon, ockopbu-
TENbHOW, YHN3NTENbHOM U obugHom obcTaHoBKKN, NMOO noenekwee nogobHble nocnea-
cteusi» [30]. OgHon n3 dopm gomoratensctea Oupektnsa 2006/54/EC HasbiBaeT Cekcy-
anbHoe gomoraTtenscTso [31].

HopMbl MexayHapoOHbIX MPaBOBbIX aAKTOB LUMPOKO MMMNEMEHTUPOBaHbI B HaLMO-
HanbHOEe 3aKoHOAAaTeNbCTBO €BPOMENCKUX rocygapcts. B yacTHocTn, Bo PpaHUuM OHWM
HalLm oTpaxeHune B Tpy4oBOM 1 YronoBHOM kogekcax. [oa gomoratensCcTBOM 34€ech Mo-
HUMaeTCs NOBTOPSAIOLLEECA AENCTBUE, LENbI UM pe3ynbTaTtoOM KOTOPOro SIBUMOCh YXYA-
LEHNe ycrnoBun Tpyaa, cnocobHoe HaHecTn yuepb npaBam paboTHUKA UK ero 4OCTOMH-
CTBY, MOBMUATbL Ha (pm3nyeckoe UM NCUXMYEeCKoe 300poBbE UMM CKOMNPOMETMPOBATL €ro
npodeccunoHanesHoe byayuiee [32]. JoMmoratensCTBOM NPU3HAKOTCS KaK YMbILWSEHHbIE, TaK
N HeyMbILWNEHHble aencteus [33], npuBeaLlume kK 0603Ha4YeHHOMY peayrbTaTy, KOTopble MO-
ryT 6bITb ANUTENBHBIMW, KPAaTKOBPEMEHHbBIMU U NoBTopsowmmMmncs [34]. Npumepamu gen-
cTBUN paboTtogaTens, KBannuuumpyembix Cy4OM Kak A4OMOraTenbCTBO, BbiCTynatoT 6e30c-
HOBaTeSIbHOE MOHWXEHWE B AOSMKHOCTU U pasrnalleHne CBeAEHUNn O NNYHOW XU3Hu [35],
MHOrokpaTtHoe 6Ge3ocHoBaTeNbHOE MNpPUBMEYEHUE K OUCUMMIMHAPHONW OTBETCTBEHHOCTU
[36], Bo3noxeHne obsi3aHHOCTEN, HE NPeayCMOTPEHHbIX TPy4OBbLIM AoroBopom [37], pery-
NApHasa KpUTUKa B YHU3UTENbHOM bopme B NpucyTcTBum Konner [38].

B uenax 3awmTbl OT JOMOratenbCcTBa, Kak U OT ApYrnx NPOSBAEHUA OUCKPUMUHALMM,
Bo ®paHumm 1 Ha pabotogaTens, u Ha paboTHMKa Bo3naraeTca 0693aHHOCTbL coBepLlaTb
aKTUBHblE AencTBUA. B 4yacTHOCTU, B COOTBETCTBUMN C OpaHLly3CKMM TpyaoBbIM KOOEKCOM
paboTogaTens OOMMKEH CBOMMW AEWCTBUSIMWU MpefoTBpaliaTb JOMOratenbCTBO, HeMea-
NEeHHO paccrnefoBaTb BCe Cryvau, CTaBlUME U3BECTHbIMU, U NPUHMMATb BCE BO3MOXHbIE
Mepbl Ans Bo3meweHus yuwepba [39]. Peanusaums gaHHOM cTaTbW NOATBEPXKOAETCS Cy-
nedHon npakTtukon [40]. PaboTHMKN AOMKHBLI 3a60TUTLCS 0 6€30MacHOCTU N 300POBbE Kak
COBCTBEHHbLIX, Tak n apyrmux nogen [41]. Ecnm paboTHMK coBepLluaeT 4OMOraTenbCcTBO, OH
nogsepraeTca AUCUUNIIMHAPHOMY B3bICKaHUIO [42].

Bpems gokasbiBaHWA MO genam O JoMoraTtefnbCTBe Bo3naraetcs Ha paboTtogartens.
PaboTHuKy cnegyeT ykasaTb Ha (PakTbl, U3 KOTOPbIX BO3MOXHO NpeanosioxXeHme o0 coBep-
WweHum gomoratenbcTtBa [43]. PaboTogaTens e JOMmKeH foKasaTk, YUTO paccMaTpyBaemMble
AENCTBUNSA C AOMOraTenbCTBOM He CBsi3aHbl. Bpea 340poBbi0, MPUYNMHEHHBIA JOMOraTerb-
CTBOM, paboTHUK JoKa3biBaTb He 006s3aH [44]. YBONbHEHNE NN MHOE Haka3aHue paboTHM-
KOB, NOOBEPILUMXCA AOMOraTenbCTBY UMM COOBLUMBLLMX O HEM, 3anpeLlaeTtca [45], kpome
cnyyaes, Korga paboTHukom Bbina cooblieHa 3aBegoMo NoxHast Hpopmaums [46].

B Utanun gomoratenbCcTBO MMeHyeTcss MOBGOMHIOM 1 XapakTepusyeTcs psgom npu-
3HakoB. Bo-nepBbix, noBeaeHne nMmeeT BpaxaeobHbi xapaktep. Bo-BTopbix, OHO coBepLua-
eTCs YMbILWSEHHO. B-TpeTbux, OHO noBTopsieTcs. B-4eTBEPTLIX, OHO HErATUBHO BIMSAET Ha
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dun3nyeckoe nnm NCUXmM4YecKkoe CocTodHmne paboTHuka. B-natbix, Mexay AeNCTBUAMW 1 NpU-
YUHEHHBLIM BPEOOM CYLLIECTBYET NPUYNHHO-CEACTBEHHAs CBA3b [47]. TO noaTBEpPXKAAETCS
cynebHon npaktukon [48].

NTanbsHcKoe 3akoHOA4ATeNbCTBO NpeaycMaTpmuBaeT BO3MOXHOCTb OrpaHUYeHns npas
paboTogaTens ansa 3awuTbl 4OCTOMHCTBA paboTHuKa [49]. Mpn aTom paboTtogaTenb HECET
OTBETCTBEHHOCTb KakK 3a AeNCTBUSA CBOUX NpeAcTaBUTENeNn, Tak U 3a 4eNCTBUSA pabOTHUKOB.
B nocnegHem cny4vae npumeHsieTcs obLiee NpaBuIio o rpaXxgaHCcKo-NpaBoBOW OTBETCTBEH-
HOCTK paboTogaTens 3a Bpead, NPUYNHEHHBIN paboTHMkamu [50], nnn npasuno o6 oTBeT-
CTBEHHOCTU paboToaaTens 3a HapyLLeHue npasun oxpaHbl Tpyaa, Koraa pabotogaTtens He
NPUHAN Mep Ans oxXpaHbl paboTHWKa OT NpecneaoBaHns Co CTOPOHbI Konner [51].

Bo3MOXHOCTb 3aluTbl OT JOMOratenbCcTBa npegycMaTpmBaeTcs MexayHapoaHbIMU
NpaBoOBbIMW akTamu, 4eNCTBYOLWMMN Ha TeppuTopumn Poccmn. B yactHocTu, Poccuen patu-
duumpoBaHa KoHeeHumss MOT Ne 155, B KOoTopon onpegeneHve TepMuHa «300POBbEY
BKMNtoYaeT om3myeckme 1 ncnxmyeckme MOMeHTbI, HENoCpeaCTBEHHO CBA3aHHbIe ¢ 6e3onac-
HOCTbIO 1 rreHon Tpyaa [52]. EBponenckas coumanbHas xapTus npegycmatpusaeT obs-
3aHHOCTb CTpaH-y4acTHUL, obecneymBaThb OXpaHy JOCTOMHCTBA PabOTHMKOB M 3aLLUTY UX OT
AomoraTtenscTtea [53].

KoHBeHUMS 0 3awmTe npas YerioBeka U oCHOBHbIX cBoboa 1950 r. npegycmartpmBaert,
YTO HMKTO He JOKEH nogsepraTbca 6ecyenoBeyYHOMY UK YHUXKatoLweMy A0CTOMHCTBO 06-
paLeHnIoO NN HakasaHuto (CT. 3), a NIMYHYIO XXM3Hb YerioBeKka oKpyxatoLme noamn oba3aHbl
yBaxaTb (CT. 8) [54].

EBponenckuii cyg no npaBam YenoBeka OTHOCUT HapyLLeHWe nNpaBa Ha YernoBeYvecKkoe
AOCTOMHCTBO paboTHUKA K cdhepe OENCTBUSA HE TONMbKO paHee ynoMsiHyTon cT. 3 Pumckon
KOHBEHUWKN, HO U CT. 4, KOTOpaa 3anpeLlaeT npuHyauTensHoli Tpya. Cya ykasblBaeT, 4To
npu oueHke OelCcTBMK paboTogaTtens yuumTbiBalOTCA OBCTOATENbCTBA Aena, Xapakrtep U
KOHTEKCT obpalleHuns, ero omsamyeckne n ncuxuyeckme nocrneacTeus, AnNUTENbHOCTb, a
Takxke non, Bo3pacT U COCTOsIHWE 300pOBbA fivua, noasepruierocs goMmoraTtenscTay [55].
BecuyenoBseyHbiM Cyg cuvMTaeT yMbllWMEHHOE oOpalleHne B TedeHne ONUTENbHOro Bpe-
MEHMU, noenekwee PU3N4YeCKUe NN HPaBCTBEHHbIE CTpagaHus [56]. YHU3UTENbHbIM Npu-
3HaéTtcsa obpalleHune, Bbi3biBatoLLee YyBCTBO CTpaxa, HEMOTHOLEHHOCTU, MyYeHUsl, CNnocob-
Hoe nogaBuUTb PM3NYECKOe UMM MoparnbHoe conpoTuBnenue [57]. B noctaHoBneHun no
aeny «CwununageH npotme ®paHuun» EBponenckuii cyq npusHam yHUWXKEHUEM 4YenoBede-
CKOro JOCTOMHCTBA Ype3MepPHO BbICOKUA PUTM M aHTUCaHUTapPHbIE YCNOBUA Tpyaa, OCKOp6-
neHunsa B agpec paboTHUKOB, HEOBXOANMOCTb NPUNOXEHUS (OU3NYECKON CUMbl, HE COOTBET-
CTBYIOLLIEN TENOCNOXEHUIO paboTHMKA, HeCnpaBeaNMBYO onnaty Tpyaa [58].

E. CblMeHKO KoHCTaTUpYeT, 4TO B Poccum OTCyTCTBYIOT Kak HOpMaTMBHO-NPaBOBOE perynu-
poBaHue, Tak 1 cyaebHasa npakTuka, CBA3aHHasa C 3awmTon paboTHMKa OT gomoraTenscrea [59].
Mpn 3TOM OHO JOCTATOYHO LLUMPOKO PacnpoOCTPaHEHO B POCCUNCKNX opraHu3aumsix [60].

BmecTte ¢ Tem B 0Te4eCTBEHHOM 3aKOHOAATENbCTBE €CThb NPEANOCHINKM Ans opMUpo-
BaHUS U Pa3BUTUS MHCTUTYTA 3almTbl OT NCUXOCOoUMarnbHbIX PUCKOB B cdoepe Tpyaa. B coot-
BeTcTBUM ¢ KoHCTUTyumen PO yenosek, ero npasa u cBo60abl ABNATCSH BbICLLEN LEHHOCTLIO
(CT. 2), HUYTO HE MOXET ObITb OCHOBaHWEM )15 yMareHNsa YenoBeyeckoro 4OCTOMHCTBa (CT.
21), NnpaBo Ha KOTOPOE HEe NOASEXUT OrpaHNYEHUIO AaXe B Ype3BblYariHbIX CUTYaumsx (4. 3 CT.
56) [61]. OgHUM 13 NPUHUMNOB TPYAOBOro 3aKOHOAATENbCTBA BbICTyNaeT obecneyeHne nx
npaBa Ha 3allMTy CBOEro AOCTOMHCTBA [62]. B cooTBeTcTBUM C [pakgaHcknm kogekcom PP
paboTtogaTtenb HECET OTBETCTBEHHOCTL 3a Bpes, MPUYMHEHHbIN ero paboTHUKaMu.

[ena o 3awute OOCTOMHCTBA PabOTHUKOB, MOABEPILUMXCA OOMOraTenbCTBy, BCTpeYa-
I0TCA B NPOM3BOACTBE POCCUMCKMX cynoB. OOHO M3 HUX UMENO MeCTO B NpakTuke TOMCKOro
obnactHoro cyaa. PaboTHrkom 6bIno o6KanoBaHO HEKOPPEKTHOE NOBEAEHME PYKOBOAUTENS,
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KOTOPbIN HanoOXus Ha Criy>kebHyto 3anncky paboTHMKa HEKOPPEKTHYIO Pe30osiioumio, a Takke
nepeyepkHyn orioMacTepoM TEKCT 3annckn 1 paccTtaBusl B HEM BOMPOCUTESTbHbIE 3HaKM [63].

M3noxeHHOe no3BonseT NpuUnUTK K BbIBOAY O TOM, YTO TPyAOBOE 3aKOoHOOATENbCTBO
P® npegnonaraeT BO3MOXHOCTb 3alUnTbl Y€CTM U AOCTOMHCTBA pPabOTHWKOB, MoaBepr-
wmuxca gomoratensctey. OgHako ovYeBMAHA CIOXHOCTb [OKa3blBaHUS OBCTOATENbCTB U
cnocoboB HapyLLeHWUst NpaB NIMYHOCTU, OCOBEHHO € y4eToM abCTpakTHOro xapakrepa npa-
BOBbIX HOPM, HA OCHOBaHUWN KOTOPbIX BO3MOXHa 3aLiuTa. 310 BrevYeT HeobxoaMMOCTb YyTOY-
HEeHUs1 B HOPMaTUBHbIX NPABOBbLIX aKTax KpUTepues paccmMaTpmMBaeMoro Buaa QUCKpUMmHa-
LUUKN N COBEPLLEHCTBOBAHNA MPaBoNpUMEHUTENBHOW MPaKTUKW.
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Harassment as a form of labor discrimination and the problems of labor dignity protection

Abstract. The article considers harassment as a form of discrimination in labor relations, its distinctive features

and legal regulation of employees’ rights protection. The study is based on the analysis of specialized literature,
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