Ucynosa E. A. Criocobsl 3awumsl om ghukmueHo2o 6aHkpomemea // Hay4Ho-me-

moouueckuli 3nekmpoHHbIl HypHan «KoHuyenmy». — 2019. — Ne 2 (pespans). —
0,5 n. n1. — URL: http://e-koncept.ru/2019/193012.htm.

HaY4YHO-METOANHEeCKIA
SAEKTPOHHBIA >KyPH3A

ART 193012 DOI 10.24411/2304-120X-2019-13012 YK 346.62

Ucynoea EkamepuHa AHOpeeg8Ha,

mazucmpaHm WHcmumyma npasa ®IFAQOY BO «Boszoepadckul eocydap-
CmeeHHbIU yHuUsepcumemy, 2. Bonzoepad

kate2010 8@mail.ru

MNpaBoBble cpeacTBa NPOTUBOAENCTBUA (PUKTUBHBLIM GaHKPOTCTBaM

AHHOmMauyus. B pabome asmop pacckasbieaem 06 obwux noHIMuUsX U rpusHakax ¢buk-
mugHo2o b6aHkpomcmea. [lpoeodumcs aHanu3 803MOXHbIX criocobos Mo 3awume om
3Moeo HezamugHo20 siefieHUs. MI3ydaemcsi HopMamueHo-rpasgoeasi baza 0mHocuUmMesibHoO
uKkmugHo20 baHKpomcmea, a makxe 2080pUMCs 0 3aKoHodamersibHbIX Hoswecmeax 8
yKa3aHHoU ccghepe.

Knroyeenblie cnoea: 6aHkpomcmeo, chukmusHoe baHKpomcmeo, ¢busudeckue nuua, pu-
ouyeckue nuya, kpedumop, OO/MKHUK.

Pa3den: (03) cbunocogbusi; coyuosioaus; noaumornoaus; npagogedeHue; HaykogeoeHue.

Mocne pacnaga Cotosa CoeTtckux Coumanuctmnyeckmnx Pecnybnuk n nosasnenuns Poc-
CVM B COBPEMEHHbIX aAMUHUCTPATUBHBIX rpaHMuax B PO akTMBHO Havancs npouecc 3ako-
HOTBOPYECTBA, CBA3aHHbIA C peanuamMu COBPEMEHHOIo rocyJapCTBEHHOro ycTponcTea. B
KoHcTuTyumm Poccun B yactn 2 ctatbm 8 NOSABMANCH Takne NOHATUSA, Kak YacTHasi, rocyaap-
CTBEHHasd, MyHUuunanbHas u uHble opMbl COBCTBEHHOCTU. COOTBETCTBEHHO, B KOHCTUTY-
UnKn 6binn 3anoXeHbl rapaHTMM 3alUMThl OT NocAraTeNbCTB HA COOGCTBEHHOCTb rpaXkaaH, a
UMeHHO, B YacTn 1 ctatbn 35 KoHcTuTyuum Poccunckon ®epepaummn 3anucaHo: «lpaso
YaCTHOM CODCTBEHHOCTM OXpaHsieTca 3akoHOM» [1].

MosiBrieHne NoHATUS «MPaBO COOCTBEHHOCTU» BbI3BAro NPaBOBbIE NOCNEACTBUS, KOTOPbIE
npegonpeaenunnu Nopsiaok nepexoga coOCTBEHHOCTU UM NpaB Ha COBCTBEHHOCTbL OT OLHOrO
nmua apyromy He3aBMCUMO OT cTaTyca cyobekTa npasa (opuanyeckoe nnuo, nsmyeckoe nmuo).

B 2002 r. Bctynun B cuny ®epepanbHbin 3akoH oT 26.10.2002 Ne 127-93 «O Heco-
CTOATENbHOCTU (6aHKPOTCTBE)», KOTOPLIV OnNpeaenvn NoOPsSAoK BaHKPOTCTBA HOPUANYECKNX
nnL; COOTBETCTBEHHO, B 060pOT Obinv BBEAEHLI HOBbIE MOHATURA: «PUKTUBHOE» U «NpefHa-
MepeHHoe BaHKPOTCTBO». B CBA3M C TEM YTO 3aKOH onpeaensan nopsaok npoBeaeHns npo-
uenypbl 6aHKPOTCTBA TONLKO 4115 FOPUONYECKMX NNLL, MOHATUA « PUKTUBHOE» UNK «NpeaHa-
MepPEHHOEe BaHKPOTCTBO» MPUMEHSNUCH TOMbKO B OTHOLWIEHUM opugnyeckmnx nuy [2]. Oc-
HOBHOW LIESbIO 3aKOHa BbIN0 0340pOBNEHME NPEeaNPUSATU C pasnnyHon opmon cobCcTBEH-
HOCTW B cry4vae, Korga no TeM UM UHbIM MPUYUHAM OHO CTAHOBUIIOCH YObITOYHLIM U B
AanbHerweM nog Havyanom CTaporo pykoBogUTENA He MO0 3aHMMAaTbCsl NPON3BOACTBEH-
HOW NN UHOW OeATENbHOCTBIO U NPUHOCUTbL NPUObLINL COBCTBEHHUKY.

C 2015 r. caMO MOHATUE «HECOCTOATENbHOCTb» (BaHKPOTCTBO) CTano pacnpocTtpa-
HATCA U Ha PUBNYECKMX NNL, B COOTBETCTBUN C U3MEHEHUAMU N OOMNONHEHNSMWN, BHECEH-
HbiMK B PefiepanbHbivi 3akoH oT 26.10.2002 Ne 127-d3 «O HecocToATeENbHOCTU (6aHKPOT-
cTBe)» n BcTynuawmMMun B cuny ¢ 29.09.2015 r., coOTBETCTBEHHO, PUKTMBHOE BAHKPOTCTBO
cTano NpMMEHNMO 1 NpY BXOXAEHUN B npoueaypy 6aHKpoTCcTBa (OM3NYECKUM NTULIOM.

Tema pUKTMBHOIO GaHKPOTCTBA Kak MHCTPYMEHTa yxo4a OT BbinnaTbl AMBUAEHAOB, A0r-
roB, 3axBaTa COOCTBEHHOCTW Ha CerogHs o4eHb akTyaribHa, Tak kak B Poccum oo KoHua He cdop-
MUPOBAnUCb CTPYKTYPbl KOHTPOMS rpaxaaHCcKoro obLiectsa Haj opraHamu rocyaapCTBEHHOM
BMNacTu, KOTOPblE, MMEeS BMACTHbIE NMOSTHOMOYUS N BNMAS HENOCPEACTBEHHO Ha NPaBOOXpPaHU-
TenbHble 1 cyaebHble opraHbl, UMEKOT BO3MOXHOCTb NepeBoa rocy4apCTBEHHbIX NPeAnpUaTUR,


http://e-koncept.ru/2018/
mailto:kate2010_8@mail.ru

Ucynosa E. A. Criocobsl 3awumsl om ghukmueHo2o 6aHkpomemea // Hay4Ho-me-

moouueckuli 3nekmpoHHbIl HypHan «KoHuyenmy». — 2019. — Ne 2 (pespans). —
0,5 n. n1. — URL: http://e-koncept.ru/2019/193012.htm.

H3Y4HO-METOANHECKUIA

SAEKTPOHHbBIA XXYPH3A
aKTWBOB, PECYPCOB B COOCTBEHHOCTb TPETbLMX UL, (HaCTHaA COBCTBEHHOCTL) NyTEM MaxmHauuii
C nX PUHAHCOBLIMM CPEACTBaMM U NPaBOYCTaHABNBAIOLLMMMN AOKYMEHTAMM.

Camo noHsITUe «UKTMBHOE BaHKPOTCTBO» onpeaeneHo YyacTbto 1 ctatbn 14.12 Kogekca
06 agMUHUCTPATUBHbBIX NpaBoHapyLleHnAx PP «DukTMBHOE MM npegHamepeHHoe 6aHKpoT-
CTBO»: «PUKTMBHOE BAHKPOTCTBO, TO €CTb 3aBe4OMO JIOXKHOE NyOnMYHOE OObSBIEHNE PYKO-
BOAMTENEM UnK ydpeguTenem (Y4aCTHUKOM) HOpUONYECKOro NinLa O HECOCTOATENBbHOCTM AaH-
HOrO OPNONYECKOro NnLa Un MHANBMAYanbHbIM NpeanpuH1MMaTesniemM 0 CBOen HECOCTOATENb-
HOCTW, eCnn Takoe AeNCTBUE He COAEPXMUT YrofIoBHO Hakasyemoro gesHuna» [3].

B yronoesHom 3akoHogaTenbcTBe ctatben 197 YronoBHoro kogekca Poccurickon de-
Aepaunn OHO onpefensieTcsl Kak «3aBefoMO foXHoe nybnuyHoe obbsBNeHne pykoBoau-
Tenem unu ydpegumtenem (y4acTHUKOM) HOPUONYECKOro nNuua O HECOCTOATENbHOCTU AaH-
HOro HPUAMYECKOrO NMLa, a PaBHO UHAMBUAYANbHBIM NpeanpuHMMaTeniemMm O CBOEN HECo-
CTOATENbHOCTU, €CIN 3TO AesAHNE NPUYNHUIO KPYMHbIA yuepb», TO eCTb AN Bo3byxaeHns
YrofIOBHOrO npecnefoBaHus, NOMUMO 3aBE4OMO FIOXKHOIO OO BbABEHUS O HECOCTOATESTbHO-
CTW, Nnuo, obbsaBMBLLEE 00 3TOM, JOIMKHO NPUYNHNTL KPYMHbIV yuepb COBCTBEHHNKY, Kpe-
ANTOPY UInn rocygapcTBeHHOMY opraHy. KpynHbiM yuwiepbom, 4oxoaoM NMbo 3ag0rmKeHHOo-
CTbiO B KPYNHOM pasmepe Npu3HatTCa CTOMMOCTb, yuepb, goxon nnbo 3afomKeHHOCTb B
CymMe, MpeBblllaloLwen gBa MUNMOHa ABECTU NATbAECAT Thicad pybnen, a ocobo Kpyn-
HbIM — AEBATb MUITIIMOHOB pybnen [4].

OTBETCTBEHHOCTb PYKOBOASALMNX PabOTHMKOB B Cryvasix BbIABNEHUSA NPU3HAKOB OUK-
TMBHOro GaHKpPOTCTBA NpeaycMoTpeHa YronoBHbIM Kogekcom Poccurckon depepaumm m
Kogekcom Poccuinckon Pegepaumm 06 agMUHUCTPATUBHBIX NpaBoHapyLweHuax (Kogekc o6
aAMUHUCTPaTUBHBIX NpaBoHapyLeHnsx Poccurckon ®epepaunn).

OTBeTCTBEHHOCTb (PM3NYECKNX NNLL B Cryvae (PMKTMBHOIO 6aHKpOTCTBA B HACTOSALLMIA MO-
MEHT MOKa He NponMcaHa YeTKo, HO, CKopee BCero, OHa B AarnbHenwwem byaeT nponvcaHa B 4o-
NOSHEHNSIX U N3MeHeHnsIX B Kogekce 06 agMUHUCTPaTUBHBIX NpaBoHapyLleHusx Poccuinckon
denepaummn oo onpegeneHHon cyMmmbl yuiepba, a npeBbICUB ee, B A0NOSNTHEHNAX U U3MEHEHUSIX
K YromnoBHOMY 3aKOHY, nonagasi, BO3MOXHO, noA Aencraune cratbn 159 (MOLLEHHMYECTBO).

ocynapcTBO MblTaeTca npeaynpeanTb NpaBoHApPYLUEHUA U NPecTynrfieHns, CBA3aH-
Hble C (PUKTMBHbIM GaHKpOTCTBOM, NoaTomy B [loctaHoBneHun [paButensctea PP ot
27.12.2004 Ne 855 «O6 yTBepxaeHu BpeMeHHbIX npaBun NpoBepku apbuTpaxkHbIM ynpas-
NALWNM HaNM4mst NPU3HaKoB (PUKTUBHOIO M NpegHamepeHHoro 6aHkpotcTeay B rnase lli
«lMopsigok onpeaenenns NpU3HakoB PUKTMBHOrO BaHKPOTCTBA» YETKO NponMcaH Nopsaok
onpeaeneHnst Takux NnpusHakos [5].

OCHOBHbIM NPU3HAKOM PUKTUBHOIO GaAHKPOTCTBA ABMNSETCA BO3MOXHOCTb OJDKHMKA
yOOBMETBOPUTL B NOSTHOM 06bemMe TpeboBaHMs KpeauTopoB HA MOMEHT nogaym obpatle-
HUSA OOSMKHMKA B apbuTpaxHbli cyq C 3asiBfieHMeM, npeamMeT KOTOPOro — rnpusHaHue ero
HecoCTOATENbHbIM (6aHKPOTOM). YCTaHOBIIEHNE HANUYNS UK OTCYTCTBUS NPU3HAKOB OUK-
TMBHOro 6GaHKpOTCTBa onpefensieTcd ob6ecnevyeHHOCTbI0 KPaTKOCPOYHbIX 06s3aTenbCcTB
AOIMKHUKA CBOMMU 060OPOTHBIMKU cpeacTBaMu. OTa obecnedeHHOCTb onpeaenseTcs Kak oT-
HOLLUEHWe BeNnYnHbl 00OPOTHBIX CpeacTB, 3a ucknveHnem HOC no npuobpeTeHHbIM Ma-
TepuanbHbIM LEHHOCTAM, K BENIMYMHE KPATKOCPOYHbIX MAaCCMBOB MUHYC OOXOAbl ByAyLLmnX
nepuoaoB, pe3epBoB NPeACTOSLLMX PACXOA0B U NiaTeXen, a Takke (oHAO0B NoTpebneHus.

Ecnn BennunHa obecneveHHOCTN KpaTKOCPOUYHbIX 00A3aTENbCTB OOMMKHMKA CBOMMK 00O0-
POTHbLIMM CpeacTBaMu paBHa eanHuue 1nv Gonblue ee, To NpU3Hakn MKTUBHOIO GaHKPOTCTBA
yCMaTpuBatoTCH, B MPOTUBOMOSIOKHOM Crydae Npu3Haki (oUKTMBHOTO 6aHKPOTCTBA OTCYTCTBYHOT.

Takke K OpMEeHTUPYOLWMM NpM3HaKam PUKTUBHOIMO BGaHKPOTCTBA MOXHO OTHECTH:

— pesKoe yBenuMyeHue y npeanpusitus He coBceM 060CHOBAHHBIX JOSTOB, KOTOPbIE
PYyKOBOAUTENDb 1 COBCTBEHHNKM HE XOTAT BO3BpaLLaTh, NPU 3TOM pacnpogasas NMMKBMAHOE
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UMYyLLLECTBO 3a BGeCLIEHOK, a HENVKBNA OCTaBNseTCs Ha banaHce NnpeanpuaTus Ana noaaep-
XXaHns UNno3nmn ero PyHKLMOHNPOBAHWS;

— nepeHanpaBneHne AeHEXHbIX CPeaCTB 3a OKa3aHHbIe YCNyr Yepes TpeTbUX Nnu; 3a-
YacTy0 HauYMHaeTCA 3a LWeCTb-ABeHaaLaTh MecsLeB 40 caMon npoueaypbl 6aHKpOTCTBa U K MO-
MEHTY pacCMOTpeHUs aena apbutpaxHsIM CyA0OM; MPU 3TOM Ha ero cyeTa NocTynarT TOSbKO
Takne cyMmbl, YTOObI 06ecrneunTb MUHMMarnbHoe 06cnyXmBaHne paboTHUKOB OpraHn3auum, Bbl-
nnatbl YacTy 3apaboTHOWN MriaThl, HArNOroB, CoAepXaHns B paboyem COCTOSIHUM TEXHUKK, Noche
Yero He OCTaeTCsl CPeACTB A BO3MOXHOW Onnatbl CBOMX JOMNTOB ohuumarnsHbIM Kpeautopaw;

—  BbIBOA AEHEXHbIX CPEACTB B HEKAYECTBEHHbIE LileHHbIe Bymaru (3aBe4oMO HENUK-
BUAHbIE UMW HECYLLECTBYHOLLUX SMUTEHTOB);

— HanpasneHne OeHEeXHbIX CPEACTB B YCTaBHbIE KanuTarbl «CBOMX» 3apaHee yype-
XOEHHbIX NpeanpuUsaTU UM KOMNaHUN-OAHOOAHEBOK;

— HauucneHue wTpadHbIX NPOLEHTOB 3a NPOCPOYKY NoralleHns KpeauTHbIX 06s3a-
TEeNbCTB MO CTaBKaM BbILLE MPUHATLIX B AENOBOM 060pOTE;

—  HEenpaBWNbHYD MHBECTULMOHHYKD MNONuTUKYy (NpuobpeTeHne [OopOorocTosiLEero
obopynosaHus 6e3 npeasapuTenbHON pa3paboTkm BusHec-NnaHa No ero NCrnofb30BaHuIo,
npuobpeTeHne NUWHUX eanHUL, obopynoBaHus);

— nepe4yncrieHme HeobBOCHOBaHHOW MpedonnaTtbl MNOCTaBLMKY nog GecTtoBapHyHO
onepauuio Ha OCHOBE AOrOBOPEHHOCTU C HUM;

—  MOKYMKY Cbipbsl MO 3aBbiLLUEHHbIM LleHaM Y NpeanpuaTUn-0aHOAHEBOK UIN C UCMOSNb30-
BaHVMEM CUCTEMbI BO3BpaTa YacTu AeHEXHbIX CPEACTB 3anHTEPECOBaHHbLIM NULIAM (BbISBNAETCA
nyTem NPOBEPKU LIEH APYrMX NOCTaBLUMKOB, aHanM3a AMHaM1KM LiEH Ha Cbipbe 3a Nepuoa);

— npepgocTtaBneHve 6ecnpoLeHTHbIX 3aMOB «CBOUMY» oMpMam;

— MnpuBfevYeHne 3aeMHbIX CPeACTB MO 3aBblLEHHbIN MPOLEHT Yy APYXECTBEHHbIX
6aHkoB (opraHusaummn);

— npuobpeTeHne maTepuanbHbIX LLEHHOCTEN Y OPYXECTBEHHOW (PUPMbI MO 3aBbl-
LWEHHbIM LieHaM;

—  npogaxy NpoAyKuMM MO 3aHWKEHHbIM LieHaM C MUCMOoNb30BaHWEM OpraHu3auuin-
nocpenHUKOB, rae HakannmeaeTCsa NpubbIb (BbISBNSETCA NyTeM aHanu3a LeH KOHKYpPeH-
TOB, aHanu3a LeH B pa3pese nokynarenewn);

— dopMMpoBaHUe 3a40MKEHHOCTN, 0BecneyeHHOM 3aroroM UMyLLLeCTBa, A4S NoMe-
LLIeHNs1 KpeauTopa B MPMBUIIErMPOBAHHYO ovepeab.

B nocnegHee BpemMsi npumeHsieTca cxema, Koraa 3aMHTepeCcoBaHHbIM B 3axBaTe akTu-
BOB NMpeanpuaTUSA NULOM 3aKioyaloTcs 3aBeJOMO HEUCTIONHUMbIE KOHTPaKTbl U LOroBOpbI
C NOMOLLbIO OAHOIO N3 PYKOBOAALWMX pabOTHMKOB 3axBaTbiBaeMOro obbekTa unm numylle-
CTBa, a BMNOCNeACTBMM B cyaebHOM nopsigke NpUHUMaeTCs pelleHne O nepexoge 4actu
obopyaoBaHus xun3HeobecnedeHns npeanpuaTna. B pesynbtate CTOMMOCTbL CaMoro npea-
npuatus 6e3 atoro obopyaoBaHWs pe3ko NagaeT, KpeauTopbl UCKYCCTBEHHO BBOAATCH B
3abnyxaeHne o nNepcnekTMBax BO3BpaLLEeHUs OONroB, NOAMUCLIBAKOTCS AOKYMEHTbI 00 MX
PECTPYKTYpM3aL MM U1 cnmcaHnm, a npoueaypa 6aHKpoTCcTBa 3aTarnBaeTcst MMbo oTMeHs -
€TCS COBCEM Yepe3 onpenerieHHbIn MPOMEXYTOK BPEMEHN.

3avacTyo apbuTpaxHbIn ynpaBnsawoLwwmMi, ecnn npoueaypa 6aHKpOTCTBa HavaTa, siB-
NSIeTCS KIYEeBbIM UTPOKOM B Npoueaype paspbiBa NpeanpuaTus Ha KyCku, Tak Kak npu co-
cTaBneHumn ansa apbuTtpaxHoro cyaa uHaAHCOBOro aHanu3a ymanymeaeT O npu3Hakax ouk-
TMBHOro 6aHKPOTCTBA, a Cyabsa apbuTpaxHoro cyaa He uccneayet ero 6e3 kakoro-nmbo 3a-
aBneHns unu TpeboBaHusa KpeautopoB [6]. MNMpoBepka HanMuMa NpuU3HaKoB (OUKTUBHOMO
BGaHKpOTCTBA MOXET OCYLLECTBNATLCS TOSbKO MO pPeLIEHM0 apOnUTPaXKHOro cyga U Ha OCHO-
BaHWM Xxo4aTancTBa nuu, ydacTBylowmx B aene o 6aHkpotctee — n. 3 cT. 50 PegepanbHOro
3aKoHa oT 26.10.2002 Ne 127-d3 «O HecocTosTeNnbHOCTU (6aHKPOTCTBE)».
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O6cToATENbCTBA, CBMAETENLCTBYIOWMNE O BO3MOXHbIX 3110ynoTpebrneHnsax co Cro-
POHbI apOUTPaXKXHOro YNpaBnsAoLEroO:

— BefeHue apbuTpaxxHbIM YyNpaBnsaoLLMM HECKOMbKMX npoLeayp 6aHkpoTcTBa, 06b-
€0MHEHHbIX OOHUM KPYMHbIM KPeanTopOM;

—  3aMHTEepecOBaHHOCTb apbuTpaXkHOro ynpaenslowwero B npnobpeTeHnn akTMBoOB
opraHusaumnn-6aHkpoTa onst ocylecTBneHns cobcTseHHoro 6usHeca;

—  Hanuyve TeHOEHUUN 3aMeHbl COTPYOHUKOB OOIMKHMKA (0OCOBEHHO 3aHATBIX B cdhepe
9KOHOMUKN U (PUHAHCOB) M HaMMa COTPYAHNKOB C HEAOCTATOYHbIM OMNbITOM U 3HAHUSMM;

— HEeCOOTBETCTBME onbiTa paboTbl yNnpaBnsAoLLIEro 1 Yncna ycnewHo 3aBepLUeHHbIX
npoueayp 6aHkpoTCcTBa Maclitabam AedaTenbHOCTM NMKBUANPYEMOTO LOSMKHUKA;

— orpaHudeHune obbema nHpopmaummn, NpeaocTaBnseMon B oT4eTax apobutpaxxHoro
ynpaBnsAwoLLEro UM No 3anpocam KpeanuTopos.

Bo nsbexaHue nocneactsnm puKTMBHOro 6aHKPOTCTBA B 3aBUCUMMOCTUM OT NPaBOBOro
crtatyca nuua (cobCcTBeHHMKA, KpeanTopa) MoryT 6biTb NPEeANPUHATBI HEKOTOPbIE Luaru.

Cob6CTBEHHUKOM:

— cornacHo 3akoHogaTenbcTBy Poccuiickon degepaumn, y4actBoBaThb SIMYHO UNA
yepesa CBOEro MOSIHOMOYHOrO NpeacTaBUTENS BO BCEX NPEaYCMOTPEHHbIX ydpeauTenb-
HbIMW JOKYyMEeHTaMu ovYepeaHbiX COBpaHnsIX, Ha KOTOPbIX MPUHUMAIOTCS PeLlEHUs O 3aKMto-
YEeHUN OOroBOPOB, MOMTHOMOYMS Ha NoANUCcaHNEe KOTOPbIX AENCTBYIOLNM PYKOBOOUTENEM
He pacnpocTpaHAlTCA (CBbIe ONpeAeneHHON CyMMbl) COrfacHo yypeauTeribHbIM OOKY-
MEHTaM NpeanpuUsaTUs;

— yyacTBOBaTb JIMYHO WM Yepes3 CBOEro NOSIHOMOYHOrO NpeacTaBuUTENSA BO BCEX
NpeaycMOTPEHHbIX yYpeauTenbHbIMU OOKYMEHTaMu ovepeaHbliX cOOpaHusiX, Ha KOTOPbIX
obcyxaaeTcs omHaHcoBas 4eATENbHOCTb NPeanpuUaTUS;

— TpeboBaTb 1 y4acTBOBaTb B rOAOBOM OTYETHOM COGpaHMK, Ha KOTOPOM yTBEpPXaa-
eTCs PMHAHCOBBIN OTYET 3a NpoLleaLlLniA KaneH4apHbIN rof;

— TpeboBaTb NpeaocTaBneHnst ByxranTepckon OTYETHOCTU 3a ONpeneneHHbIA ne-
puoa HenocpenCcTBEHHO Y rMaBHOro Gyxrantepa NnpeanpuATs U KBapTanbHbiX 6anaHcos ¢
OTMETKOW HAnoroBoro opraHa o NpuHATAWK;

— TpeboBaTb OTYETA PEBU3NOHHON KOMUCCUM 3a NPOLLEALUNIA FO4 U B Crlyvae BO3HUK-
HOBEHMSI COMHEHWU B LOCTOBEPHOCTU (PAKTOB, YKa3aHHbIX B OTYETE, NPOBEAEHMS HE3aBUCK-
MOW ayauTOPCKOM NPOBEPKN NMBO Yepes YNeHOB PEBM3NOHHOM KOMUCCUMX, NTMOO 3a CBOW CYET;

—  BHMMATENbHO M3y4YaTb MOBECTKY OHS, NPEANOXKEHHY PYKOBOAUTENEM Npeanpu-
ATUSA y4aCTHMKAM rofoBOro OTYETHOro cobpaHmsa nnn BHeodepeaHoro cobpaHns yupeagute-
nen Unn akuMoHepoB.

Kpeantopom:

1. BbisiBUTb NyTEM aHanu3a Hanbonee 3aMHTEPECOBAHHOIO B 6aHKPOTCTBE KpeauTopa
N3 Yucna KpeamTopoB, 3aHECEHHbIX B PEECTP KpeauMTOpOB, Tak Kak O4MH UITM HECKONbKO
KpeanTopoB MOryT ObiTb 3aMHTEpecoBaHbl B KOHTPOMe Hag npoueaypon 6aHKpoTCTBa, a B
AanbHenwem B NpnobpeTeHnn akTMBOB npeanpuatna-6aHkpoTa, nmbo camoro npennpus-
TVS B NOSTHOM 06beMe Ha BbIroAHbIX ANnsa cebs ycrnoBusix.

K obcTtoarenbcTtBam, CBMAETENLCTBYOWNM O BO3MOXHOCTM HENpaBOMEPHbIX Aen-
CTBUIN CO CTOPOHbI KPeAUTOPOB, MOXXHO OTHECTU CrieaytoLume:

— B COCTaBe KpeguTOpPOB OAMH UMK rpynna B3aMMOCBSA3aHHbLIX KPeaAUTOPOB 3aHU-
MarT JOMUHUPYHOLLIEE MOSOXEHNE;

—  BENnUYMHa 3a40JPKEHHOCTU Nepe KpeanTopoM CyLLLECTBEHHO BO3pOCHa B TEYEHME
He3Ha4MTenbHOro NneprMoaa BpeMeHu, npeaLlecTByoLwero 6aHKpOTCTBY;
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—  Hanuune KOHMNMKTOB UM pasHornacum no NoBoAy nuua, BeayLlero peectp Tpedo-
BaHW KPeAMTOPOB (HE3aBMCUMMbIN peecTpoaepKaTerb UM apobuTpaxHbIN ynpaBnsitoLLni).

2. MNoTpeboBaTtb ohunuManbHOro NpoBeAeHUs NPOBEPKM AOKYMEHTaUUn npeanpuaTms
Ha NpeaMeT BbISBNEHUSA 3a NOCNeHUN rof, cneayowmx oakToB:

—  MCMNONb30BaHWE HeaeHeXHbIX PopM pacyeTos;

— nony4yeHue 3aBefOMO HENUKBUAHbLIX Bekcenemn nmbo ¢ AnMTenbHbIM CPOKOM UX
noralleHuns, KoTopble 3aTeM MOryT YYUTbIBATbCA Kak (PMHaHCOBbIE BIIOXEHUSA U HE Npeab-
ABNATLCA K NOralleHuIo;

— HaKonfeHue KpeaMTOPCKOW 3ad0S/MKEHHOCTU CBEepX pearibHblX BO3MOXHOCTEN
npeanpuaTus:

— HauucneHue wTpadHbIX NPOLEHTOB 3a NPOCPOYKY NoralleHns KpeauTHbIX 0b6sa3a-
TenbCTB MO CTaBKaM BblLLE MPUHATLIX B AeN0BOM 060pOTe;

— MpuBfieYeHne KpeauToB B ApY>KECTBEHHOM BaHKe Nof 3aBbllUEHHbIN NPOLEHT;

— npuobpeTeHne nmyLlecTsa y ApY>KeCTBEHHON KOMMaHWUM NO 3aBblLLIEHHbIM LeHaM;

— dopMMpoBaHUe 3a0MKEHHOCTN, 0BecneyeHHOM 3aroroM UMyLLLeCTBa, A58 noMe-
LLIeHNs1 KpeauTopa B MPMBUIIErMPOBaHHYO ovepeab;

— 3aBUCaHuWe OeHEeXHbIX CPeacTB B 4eOUTOPCKOM 3a0/MKEHHOCTH;

— Be[eHue pacyeToB C NokynaTensamMu Yyepes 6aHKOBCKME cyeTa TPeTbUX NuL;

—  3ayncrieHve aBaHCOBbIX MfaTexen NoKynaTenemn Ha cyeTa TPeTbUX NnL;

— nepe4dncrnieHme HeobGOCHOBaHHOW MpedonnaThl MOCTaBLUKY Nog GecToBapHYyHo
onepauuio Ha OCHOBE AOrOBOPEHHOCTU C HUM;

— npepocrtaBneHve 6ecnpoueHTHbIX 3aMMOB APYXECTBEHHBIM KOMNaHNAM Unn ad-
bunupoBaHHbIM C NPeANPUATUEM-OaHKPOTOM JTULIOM.

B cnyyae BbiCTaBneHus Bbllleyka3aHHbIX TPeOOBaHUN KpeamuTopa K AOSMKHUKY 1 A0-
BeAEHNs 0O CBeAEeHUsI OOSMPKHUKA, YTO B Criyvyae ero oTkas3a B BbIMOSIHEHUN NPOBEAEHUS
NPOBEPKN UNN NPOBEOEHUS €e HeLOMKHbIM obpa3om kpeautop OyaeTt BbIHYXOeH obpa-
TUTbCSA B NMPaBOOXPaHUTENbHbI NN cyaebHbIN opraH, JOMMKHUK OObIYHO NMpUHMMAaEeT Bce
Mepbl 4ns nepeBoAa KOHGMKTa Ha ypoOBEHb NEPErOBOPHOro npotecca [7].

CTounT cBOEBPEMEHHO NpeabaBuUTb TpeboBaHUA B pamkax npoueaypbl HabnwogeHus.
OTO NO3BONUT BMNOCNEACTBUN 3asBNATb BO3PAXEHNS NPU NpOBEpKe apObuUTpakHbIM Cya0M
060CHOBaAHHOCTK TpebOoBaHUN APYrMX KPeaUTOPOB, KOTOPbIMM MOTYT OKa3aTbCs U «OpYXKe-
CTBEHHbIE» KOMMAaHUKN JOMMKHUKA (cTaTbsa 71 3akoHa o 6aHKpoTCTBE).

Hanbonee adhdeKkTnBHbIM CNOCOO, NO3BOMSAIOLWNA OOIMKHUKY paccynTaTbCs C Kpeau-
TOpaMu N COXpaHUTb NpeanpusaTue, a Kpeamtopam, COOTBETCTBEHHO, 3aLUNTUTBCH OT (PUK-
TMBHOro 6aHKPOTCTBA — 3TO peopraHn3dauuns gormkHnka. OHa No3BONSEeT BOCCTAHOBUTL Nna-
TEXecnocobHOCTb N MOXET NPOBOAUTLCS Kak Nog Hag30pom apbuTtpaxHoro cyaa, Tak n 6e3
HEero npu ycrnoBmmn, 4TO Ha 3TO COrfacHbl BCce KpeauTopsbl. [nsa 3Toro AOSMKHWUK U KpeanTopbl
[0 BO30yxaeHus gena o 6aHKpOTCTBE AOSMKHbI 3aKIYNTL cornalweHne ob yperynmpoBa-
Hun gonros. B HemM npeagycmaTtpuBaeTcs 0683aHHOCTb AOSMPKHUKA COrNacoBbIBaTh C Kpeau-
TOpamMu COBepLLEHME BCEX CAENOK, YCnoBus byayLiero nnaHa MHaAHCOBOro 0340POBNEHNS
N NOpPSAOK NoraweHnsa TpeboBaHnin KpeaUTOPOB M NPeaOCTaBNeHNs AOMKHUKOM NHopMa-
L1 0 CBOEM (PUHAHCOBOM COCTOSIHUN.

C duaunyecknmm nuuamm B Bornpoce UKTUBHOIO GaHKPOTCTBA HAMHOTO COXHEe, Tak
Kak NOSTHOCTbIO OTCYTCTBYET cyaebHasi npakTuka no aToMy BOMpPOCY.

dukTMBHOE BaHKPOTCTBO B Npouecce baHKpoTCTBa PM3NYECKNX NUL, Takke CO BpeMe-
HemM OygeT NpucyTCTBOBaTb B POCCUNCKOM CyaebHOM npakTuke, gaxe, BO3MOXHO, B O0Onb-
LLEM KONMYeCTBe Crly4aeB, YEM C y4acTUEM OPUONYECKUX UL


http://e-koncept.ru/2018/

Ucynosa E. A. Criocobsl 3awumsl om ghukmueHo2o 6aHkpomemea // Hay4Ho-me-

moouueckuli 3nekmpoHHbIl HypHan «KoHuyenmy». — 2019. — Ne 2 (pespans). —
0,5 n. n1. — URL: http://e-koncept.ru/2019/193012.htm.

H3Y4HO-METOANHECKUIA
SAEKTPOHHbBIA XXYPH3A

Ha cerogHawWHW geHb OrPOMHOE KONMYECTBO (PU3NYECKUX NNL, HE MOTYT MO TEM UMK
WHBIM MPUYUHAM NOracuTb KPeAUTOPCKYIO 3a40/MKEHHOCTb nepen pMHaHCOBbIMU CTPYKTY-
pamMun, HauMHaga oT «bbICTpoaeHbMMY» A0 KPYMNHbIX (OMHAHCOBbLIX yupexaeHun Tuna «Coepe-
ratenbHbIin 6aHk Poccun». Yactb nuy OencTBUTENbHO He CNocobHa BEPHYTb B3ATble B
OaHke OeHexHble cpeacTBa BereacTeme npobnem B aKOHOMUYECKOM cekTope Poccun (no-
Tepsa paboTbl, NOTeps TPyAOCNOCOOHOCTN 1 Tak Aarnee), HO eCTb U Ta YacTb, KOTopasi U He
cobupanacb ee norawartb.

M3meHeHna n gononHeHns, BHeCeHHble B PeaepanbHbiv 3akoH OT 26.10.2002 Ne 127-3
«O HecocToATENBHOCTN (BAHKPOTCTBE), AAlOT Ha NepBOHaYaribHOM 3Tane npoueaypbl GaHk-
pOTCTBa AOSMKHUKY HaZexady Ha CnucaHme COo CTOPOHbI KpeauTopa BCer CyMMbl Josra, rnpu
3TOM 3a4acTyl OJOSPKHUMK 3abblBaeT, YTO BaHKPOTCTBO — 3TO NnocneaHui atan npouecca. o
Hero BO3MOXXHO MMPOBOE COrnalleHne mexay AOIPKHUKOM U KpeauTopaMn U pecTpyKTypu-
3auunsa gonra Ha nepuod Ao Tpex net. Ha nocnegHen ctagmm MMYLLIECTBO LOSDKHMKA MOXET
ObITb NPOLAHO 3a MUCKITOYEHMEM NEPEYHSA UMYLLIECTBA, onpedeneHHoro defepasbHbIM 3aKo-
HoM. Takke Hago yyYuTbiBaTb, YTO BCE KPYMHbIE COENKWN, COBEPLLEHHbIE 3a NOcregHue Tpu
roga, MoryT GbiTb MPU3HaHbI HUYTOXHBIMU M, COOTBETCTBEHHO, UMYLLECTBO OyaAeT U3bATO Y
HbIHELWHero Brnagensua. [Noatomy, Npexae Yem nbiTaTbCA LWaHTaXXMpoBaTb KpeanTopa npoue-
Aypon 6aHKpoTCTBa, HEOOXOAMMO B3BECUTL BCE «3a» U «MPOTMBY», BCTyNasa B nNpoueaypy no-
Aayn 3asiBNeHns 0 Npu3HaHnmn omandeckoro nuua — 6aHKpOTOM.

Moasogsa utor, ckaxkeM, Y4TO Npoueaypa 6aHKpPOTCTBa Npu3BaHa 0340pOBUTL Npeanpust-
TWe, HO He Bcerga rpynna KpeautopoB Un cam AOSKHMK 3auHTEPECOBaHbl UMEHHO B 030pO0B-
NeHnn NpeanpuaTust, NO3TOMY AN U3BMEYEHUS KPaTKOBPEMEHHOW BbIrO4bl B BUAE OTCPOUKM
UK CNMcaHns YacTn 4OMAroB MOryT NOTU HA HE3AaKOHHbIE METOAbI Pa3peLLEHNs 3TOro BOMNpPOCa,
a UMeHHO no nyTun UKTMBHOIro GaHkpoTCcTBa. B HacTosiwee BpemMsi B coBpemeHHon Poccun,
npu cnabon cyaebHon 1 nNpaBoOOXpPaHUTENBbHON CUCTEME, STOT METO pelleHust nNpobremsi
AonroB paboTaeT npakTnyeckn 6e3oTkasHo, 06 3TOM CBMAETENLCTBYET OYEHb MarleHbKU
ob6bem cyaebHon npakTukn. Hantn npusHakm UKTMBHOIO GaHKPOTCTBA M JOKa3aTb €ro O4eHb
CMOXHO, 3a4aCTyt0 HEBO3MOXHO M3-3a CITULLKOM MareHbKOW nccrneaoBaTenbckon 6asbl 3Toro
BOMpoOCa 1 KOPPYMMMPOBAHHOCTU CUCTEMbI FOCYAapPCTBEHHOIO YNpaBreHus!.

Co BpemeHeM cyaebHas cuctema Ha4yHeT pearmpoBaTb Ha PakTbl MPUMEHEHNA OUKTUB-
HOro 6GaHKPOTCTBA KaK MHCTPYMEHTa MSrKOro 3aBrageHus MMyLLLECTBOM O4HOMO COBCTBEHHMKA
n ero nepexoga opmarnbHO 3aKOHHbIM MyTEM APYroMy, HO Ansl 3TOr0 HYXKHO YUTW OT MPUH-
uuna, kotoporo B 90-x rr. npuaepxumearnca map Mocksbl ["aBpunn NMonos: «HakonneHue ctap-
TOBOrO KanuTana gns ganbHenwero pa3sntms usHeca MoxeT ObiTb AOCTUrHYTO NoObIM cro-
cobom, rnaBHoe, YTOOLI OH DbICTPEee HaKoNWICS, a Aanblue NopsaoK B GusHece byaeT HaBeaeH
cam no cebe, Hanbonee GoraTon rpynnon GHEeCMEHOB, KOTOPbLIE NMOL4 CTpaxom notepu 6us-
Heca 1 npu XenaHum 3aWUTUTbL ero OT 3axBaTta Hanbonee cnabbiMy Co34adyT CUCTEMY €ro
pasBUTUA 1 3aLLMTLI OT €ro gectabunusauum cunamm BHe 3TON rpynnbiy.

durkTMBHOE BDAHKPOTCTBO Kak ABrneHne byaeTt passmBaThes B 6oriee CnoXxHbIX gopmax
N pearmpoBaTb Ha 3akOHO4aTerbHble UHULUMATUBbLI rocydapcTBa, Npu 3TOM rocygapcTBo CO
CBOEWN CTOPOHbI OyaeT y)xectovaTb METOAbI M CaHKUMM No 6opbbe € 3TMM HeraTUBHbLIM SIB-
NeHNEeM B 3KOHOMUKE.
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Ways of protection against fictitious bankruptcy

Abstract. General concepts and signs of fictitious bankruptcy are discussed in this article. The analysis of

possible ways of protection against this negative phenomenon is made. The author examines regulatory frame-

work for fictitious bankruptcy, as well as legislative innovations in this area.
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