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MopenbHoe npaBo: NpPo6reMbl TEOPUX U NPAKTUKN NPUMEHEeHUA

AHHOmMauyus. Cmambesi nocesiieHa meopemuyecKkuM U rpakmu4yeckum rnpobnemam um-
nnemeHmauuu HopM MOOEesIbHO20 rpasa. ABmop KoHcmamupyem, 4mo peuwleHue amux
npobriem AO/MKHO OCHO8bIBAMbLCS Ha OeCKpUnuuu Mpomueopevul U ycmaHos8neHuu pas-
Suqul 8 803MOXHOCMSX peanusayuu ModesibHo20 3akoHoOamersibcmea 0maoesibHbIMU
2ocydapcmeamu, OO/MKHO COMpo8oxx0ambCsi 8HeOpeHUeM rpakmuku cy0ebHo20 mosiKo-
8aHUS U y4emoM CII0XKUBUIUXCS Mpasosbix UeHHocmel.

Knroyeeble cnosa: MooesibHOe npago, MoOesibHbIU 3aKOH, MeX0yHapOOHoe rpaso, moii-
KogaHue MoOesIbHbIX HOPM, rpasosble UeHHOCMU.

Pa3den: (03) cbunocogbusi; coyuosioausi; noaumorsoaus; npasogedeHue; HaykoseoeHue.

OpHon 13 TeHOEeHUMI pasBUTUS COBPEMEHHOrO npasa Ha rnobansHOM M NoKanbHOM
YPOBHSIX AABMSETCA €r0 yHMBEepcanm3aunsa n yHugpukauus. BnnaHme atnx npoueccoB ycunu-
BaeTCH B YCroBUAX 060CTpeHMst 60pbObl C MeXayHapOAHOM NPECTYNHOCTbLIO, TEPPOPU3MOM,
BO3HMKHOBEHMS HOBbIX NMPOGneM murpauumn TPyAOBbIX PECYPCOB, CO34aHUsA MexayHapoa-
HbIX NPOEKTOB, HaMpPaBfiEHHbIX HA KOOPAMHALMIO NONUTUKN B obnactn obpasoBaHud, Hay4-
HO-TEXHUYECKOWN OeATENbHOCTU, CPEeACTB MAacCOBOW MHOPMaUMM 1 OXpaHbl OKpyXatoLLen
cpenbl. [ApyrMm ¢bakTopoM, YCKOPSIOLLMM NPOLECCHl YHMBEpcanu3aunum u yHudukaumu, se-
nseTca akTMBHasA U pasHonnaHoBasa AeATENbHOCTb JOMUHUPYHOLMX aKTOPOB MeXayHaposa-
HOro npaea, Takux, Hanpumep, kak EBponenckuin Cotos, BcemmpHas ToproBas opraHm3aums,
MexayHapoaHasa opraHu3auma Tpyaa, EBponenckui cyq cnpaseanuBocTn U T. 4.

B HacToswwee Bpemsa OENCTBYOT HEMArio JOroBOPOB, NpeayCMaTpmBatoLLmMX NPUHATUE
MOZESbHbIX HOPM KaK MHCTPYMEHTa KoopAMHaLMN N CONMXEHNA HauMOHanbHbIX 3aKoHoAa-
TenbcTB (Hanpumep, Pesontouuna Ne 1377 (2001) CoseTta besonacHoctn OOH no 6opsbe ¢
TeppopuamMom, cT. 26 [loroBopa 0 co3gaHmm JkoHoMuYeckoro cotosa (1993), ct. 56 [oroso-
pa o TamoxeHHom Coto3e, PamoudHoe peweHne CoBeta EBponenckoro Cotosa
Ne 2003/80/MB[, (2003) o6 yronoBHO-NpaBOBOK OXpaHe OKpyxaroLwlen cpeabl n gp.). Ha
nepBbIxX aTanax ncrtopun CogpyxectBa He3aBUCUMbIX FOCY4apPCTB MMEHHO B 3TOM Harnpas-
NeHun pasBMBanocChb 3aKOHOAATENbCTBO €ro crpaH-yvactHuy, (MoctaHoBneHve mexnapna-
MeHTCckon accambnen rocygapcte-ydacTHukoB CHI™ «O paspaboTke nporpamMm MOAENbHOro
3akoHogaTenbctBa CHIM» ot 17.02.1996 r.). Tak, Ha ocHOBE MOAENbHOro npasa paspabo-
TaHbl YHUPUUMPOBAHHbIE MeXAyHapoaHble HOpMbl, obecneymBatolime npasa u cBoboabl
YernoBeKa W rpakgaHuHa, 3KOHOMUYECKOE COTpyAHNYeCTBO, 6e3onacHocTb B CHIT, patndum-
UMpoBaH pekomeHaaTenbHbld akT «O cormacoBaHHbIX NPUHUMNAX PEerynupoBaHnUst rpax-
AaHCTBay, MoAenbHble 3akoHbl «O6 obpasoBaHun», «O NpaBOBOM perynupoBaHuM Murpa-
LMOHHbIX NpoueccoB Ha Tepputopumn CHIM», «O npaBoBOM perynmpoBaHuM OXpaHbl Tpyaay,
«O munuuun (nonuumn)y», «O6 nHpopmaTusaumm, MHoOpMaLMn 1 3almTe MHpopMaLmm,
«O6 ayaute», «O pblHKe LEeHHbIX Bymar», MoaenbHbI rpaXaaHCKM Kogekc, JKornormde-
CKUM KOOEKC U MHOrve Apyrne HopMaTuBHO-NpaBoBble akTbl [1].

MOo>XHO N cunTaTb MOAeNbHblE HOPMbI «MOJTHOLIEHHBbIMWUY» NPaBOBbIMK akTamu? [lo-
Ka CNOXHO onpedeneHHO OTBEeTUTb Ha AaHHbI Bonpoc. C 0AHOM CTOPOHbI, MOAEerbHas
HOpMa SIBNSIETCA TOMbKO YaCTblo NPaBOBbIX aKTOB, B KOTOPbIX ONpeaenseTcs cogepxaHue
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O6yaywmnx HopMm. Kpome TOoro, OH «He COAEPXKUT OTChISIKN: KaKOM KOHKPETHO CYyOBHEKT MOXET
NN OOSHKEH NPUMEHSATL €ro B CBOEN NpaBOTBOPYECKON AeAaTenbHOCTU» [2]. B oTnuyune ot
OObIYHbIX 3aKOHOAATENbHbIX akTOB, MOAENbHbIE HOPMbl HE MOTYT ObITb MPUMEHEHbBI HEMO-
CPEeACTBEHHO: Hanpumep, Npu KBanudukauun npecTyniieHna Hemnb3s BOCMOSb30BaTbCH
MogenbHbiM yronosHbiM kogekcom CHI. C gpyron CTOpoOHbI, B MOAESbHbIX HOpMaXx Co-
AepxaHue byayuimx npaBoBbIX HOPM, KaK NpaBurio, NPonucbIBaeTcs NogpobHo, UMetTCs
cTaTbM, rMasbl, YacTU U T. A., YTO NO3BOSIIET HEOQHOKPATHO UCMOMNb30BaTh X B Ka4YecTBe
mMaTpuubl [3]. BaxHenwee npenmyLectBo MogernbHbIX HOPM COCTOUT B TOM, YTO OHU pac-
CYMTaHbl Ha ornepexaiwLlee peryrnmpoBaHue, MOCKOSIbKY pernaMmeHTUpyroT BOMPOCHl, He
pa3paboTaHHble HU B MEXAYHApPOOHOM, HU B HaUWOHanbHOM 3akoHogaTenbcTBax. B page
Crnly4yaeB OHM MCMOMb3YKTCA rOCYyAapCTBaMm He TOSMbKO C Lienbtlo YHUmkaumm cobcTBeH-
HOro 3aKoHOAaTenbCTBa, HO U C Lefblo ero coBepLueHCTBoOBaHUSA. byayun rnobanbHbIiMm
cTaHAapTaMy UNN MHCTPYMEHTaMM MX CO34aHus, MOAeNbHbIE HOPMbl MOMOratoT obHapy-
XnTb gedopMaumm OelCTBYIOLWErO foKanbHOro 3akoHOAAaTenbCTBa, CO34aTb CpPeacTBa
00pbObI C BNNSHNEM KOHCEPBATUBHbBIX M KOHBHOHKTYPHbBIX DaKTOpPOB.

HasHayeHne HOpM MOAENbHOro NpaBa COCTOUT U B TOM, YTO OHU YTBEPXAAKOT NPUH-
UMNbl paBeHCTBA M KOHCOMMAAUUM Mexay OeUCTBYLWUMU 3akoHogaTenbcTtBamu. IOTO
nossongeT, kak nuwet E. B. lectakoBa, CTpOUTb HOBYIO perflameHTauuto He YACTO SMIMU-
pudecku, no metoay npob n owmnbok, n He B YCNOBUAX NOSTHOrO NPaBOBOro Bakyyma, a co-
3HaTerbHO, ONMPasiCb Ha 3apaHee YCTaHOBIIEHHbIE MPUHLUMIMbI, NO3BOMSOWME PACCUUTbI-
BaTb Ha BMNosiHe onpefeneHHbln pesynstat. A npu obpasoBaHUU MPaBOBbLIX OTHOLUEHWUN,
noka He O(POPMIEHHbIX 3aKOHOOATENbHO, MOSABNAETCA BO3MOXHOCTb ONUPATbCA Ha Yxe
pa3spaboTaHHble MoAernbHbIe MOMNOXeHUs 3akoHa [4].

B HacTosiee BpeMs npaBoBedamu paspaboTaHa Knaccudukaums 3akoHoaaTenbHbIX
aKToB, HanpaBrieHHbIX Ha obecnevYeHne MHTEerpaumMoHHbIX MPOLIECCOB: perfiaMmeHTbl, Ou-
PEKTUBbI, «3aKOHbI-PaMKM», KOHBEHUUN, MOAENbHbIEe 3aKOoHbl. OQHAKO OAHO3HaYHble pas-
aMuunsa Mexay 3TMMKM Buaamu 3akoHodaTesNbHbIX akTOB He MPOBOASATCH, U NPUHATO CYu-
TaTb, YTO B CBOEN COBOKYMHOCTM OHW COCTaBMISOT MHCTPYMEHTbI MOAENBHOrO 3akoHo4a-
TenbCTBa MMM MOLENbHOro npasa. Hepeako NMPUMEHSIIOTCH LWIMPOKUE TPaKTOBKM MOHATUA
«MOAENbHbIN 3aKOH», BKMNOYawLwme B ceba camble pasdHoobpasHble 3akoHoAaTesbHble
akTbl. Tak, Hanpumep, B «bonbLLIOM OpnanYeckoMm crnoBape» KOHCTaTUpyeTcs, YTO «MO-
AeNbHbIN 3aKOH — 9TO 3aKOHOAATEeNbHbLIN aKT TUMOBOrO XapakTepa, cogepXalinin Hopma-
TMBHblE peKOMeHAauun, a Takke BapuvaHTbl BO3MOXHbIX MPaBOBbIX pelueHun (MHoraa u
NPOSICHEHUST K BO3MOXHbIM BapuaHTaMm, npuMmepbl) TeX UM MHbIX BOMPOCOB OnpeneneH-
HOM cchepbl OBLLECTBEHHbLIX OTHOLLIEHUY [5].

OTCyTCTBYIOT N [OCTATOMHble OOBACHEHUS OTNNYMA MOAENbHbLIX aKTOB OT ApYrnx
MEeXOYyHapoOHbIX MpaBoOBbIX HOPM. B yacTHOCTW, BapuaHT OObACHEHWs, npeanaraemMbii
HO. C. BesboponosbiM, Bpsg MM MOXHO cuuTath ybeauTenbHbIM: «MexayHapoaHasi Mo-
AenbHas HopMa npedycMaTpuBaeT npaBo MM 0B6s3aHHOCTb MPUHMMAaTb 3aKOH B pamKax
HaUMOHaNbLHOM NPaBOBOM CUCTEMbI UIM 3aKNYaTh LOroBOpP ONpeAesieHHOro CoaepXKaHus.
Ee “momgenbHOCTL” BblpakaeTcs B TOM, 4TO, Byayyunm MOAENbI NOBEAEHNSA €€ YYaCTHMKOB
(kak n nobaa gpyragd Hopma), OoHa SBMSeTCS MOAenNbl OyaylumMx MeXayHapOOHbIX UK
BHYTPUrocyAapCTBEHHbIX akToB (HOpM)» [6]. I3 aToro onpeaenexHus crnegyeT, YTo NOHATME
MOZAENBbHOW HOPMbI U3NULLHEE, TaK KaK OHO HE OTpaXXaeT HOBOro SIBNIEHNS, a ABNSETCA Opy-
MM Ha3BaHWEM MOHATUA MEXOYHApPOOHOW HOPMbI. Tak, npuBedeHHbIE Bbile NpuMepbl Mo-
KasblBatloT, YTO, HECMOTPSA Ha MPaAKTUYECKY BOCTPeOOBaHHOCTL peLleHus npobnem paspa-
BOTKM, paTMdUKaLMM N UMNNIEMEHTAUMM MOLENbHbLIX HOPM, UX TeopeTnyeckas npopaboTka
Aarneka ot 3aBepLleHnst U TpebyeT akTUBM3aLMN Hay4HbIX UCCeaoBaHUN.
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[dymaeTcs, 4TO TPyOHOCTU (POPMUPOBAHUS TEOPETUYECKUX OCHOBAHUA MOLENBbHOro
npaBa HOCAT OOBbEKTMBHLIN XapakTep, 0OYCNOBMEHHbIN TEM, YTO OHO SIBASIETCS «3KCMNEpU-
MEHTanbHOW NIoLWaaKony, Ha KOTOpoW oTpabaTbiBalOTCS MPUHLMNbLI (PYHKLNOHNPOBAHMS
akTyanbHOro npaea. Kpome Toro, MmogenbHoOe npaBo Ype3MEPHO 3aBUCUMO OT COBPEMEH-
HbIX MONUTUYECKMX MpoLeccoB. Hepeako OHO BbIMNOMHAET PYHKLNIO CUMBOMMYECKOrO Bbl-
paXXeHns1 NoANbHOCTU U POPMUPYET NO3UTUBHBIE OXMAAHUSA OT BHEAPEHUS pe3yrbTaToB
rnobanusaumn. 3aMmeTmM, YTO NOCNeaHNe He NPOTMBOPEYaT UHTepecam Tak Ha3blBaeMbIX
«A0epHbIX TOCYAapCTB» U MX HaLMOHAmNbHbIX 3IMT, HO BbI3bIBAOT HACTOPOXEHHOCTb MN
NPOTECTHbIE HACTPOEHUS Y BCEX OCTallbHbIX aKTOPOB MeXOyHapOoOHOro npasa. Y4uTbiBas
3TN obCcToATENBLCTBA, LlenecoobpasHo 0TKasaTbCA OT MOMbITOK CO34aHUsS TEOPUN MOAENb-
HOro MpaBa, OCHOBAHHOW Ha MPECKPUNTMBHbLIX OMNpedeNieHnsaX U KOHCTaTauum B Monb3y
AECKPUNTUBHLIX CPEACTB NO3HaHMWS, HanpaBfeHHbIX HAa NOUCK CMbICIia AAaHHOMO SIBIIEHUS U
NMOHMMaHWe TOro, Kak oBCTOAT Aena «Ha camoMm aeney. lNpeanaraembli NOAX04 K uUccre-
AOBaHMIO MOAESIbHOrO npaBa UMEET KPUTUYECKUI, peddneKkCHbIN XapakTep, YTO No3Bons-
€T, BO-NMepBblX, 0OHapPYyXuUTb psg NPOTMBOPEYMA peanus3auunm MOAENbHOro npaea W,
BO-BTOPbIX, MOSMIOXUTb OMUCAHUS BbISBIIEHHbIX NPOTMBOPEYUIA U METOAbl UX PEeLleHus B
OCHOBaHMe Teopun MoAenbHOro npasa.

BonbWwnHCTBO NpoGremM BO3HUKAKOT HEMOCPEACTBEHHO B MpOLIECCE BHEAPEHUS MO-
AenbHOro npaea M MMmerT B Bonbluen Mepe Npou3BOAHbIA XapaKkTep, CBA3aHHbIA C OCO-
OEHHOCTAMM OPUONYECKON TEXHUKN TON MM MHOW NPaBOBOW CUCTEMbI. B yacTHoOCTU, He-
CMOTPSI Ha TO YTO MOAefbHOe NpaBo AO0CTaTOMHO MMBKO M no3soniseT nbomy rocynap-
CTBY KOPPEKTUPOBaTb TEKCT MOAESIbHOIO 3aKOHa B COOTBETCTBUM C OCOBEHHOCTAMM HaLM-
OHanbHOro npaea, 3dEKT OT ero BHeAPEHUS 3aBUCUT OT BO3MOXHOCTU agantauum u ns-
MEHEHNA NOoKanbHOro 3aKOHO4ATENbCTBA, a TakKe CyaAebHOM NPakTUKM B COOTBETCTBUM C
HOBbIMM NpaBOBbLIMK cTaHaapTamu. OgHako B AEUCTBUTENbHOCTU 3aKoHoOaTenbCTBa OT-
AenbHbIX rOCy4apCTB OKa3blBalOTCA HACTONbKO HEPA3BUTbIMKU, @ MHOrA4a M NPOCTO Henpa-
BOBbIMW, YTO HEOOXOAMMO CHavana yCTaHOBUTb Pasnnymsi Mexay HUMU U TONbKO 3aTeM
CTaBUTb BONPOC 06 Ux yHUdukauuu.

CyLwecTBEHHbIM NPENSTCTBMEM BHEOPEHMIO MOAENbHbLIX HOPM SBMISIETCA KOHCEpBa-
TMBHbIN HAacTPOW MOMUTUYECKUX 3NUT, 3aUHTEepPeCcoBaHHbIX B POPMUPOBAHNN HaLMOHArb-
HbIX 3aKOHOAATENbCTB HA OCHOBE COOCTBEHHbIX NPABOBbLIX TPAAULMIA N YACTHBIX SKOHOMMU-
Yecknx uHTepecoB. [lokasaTenbHbIM NPUMEPOM AaHHOW OCOBEHHOCTU MMMNEMEHTaLUn
MOAENbHOro npaea ABNAeTcss QOPMUPOBaHNE €OMHOro MPaBOBOro NMPOCTpaHCTBA CTpaH
CHI'. Kak cnpasegnueo nuweT E. B. LlecTtakoBa, «yssCHEHWe 1 BCTyNNeHne B NpaBoOOTHO-
LEHNA HOPM MOLENbHbIX 3aKOHOB NpouncxoauT B cTpaHax CHIT no-pa3Homy, Tak kak cTe-
neHb N MacwTabbl UCMNOMNb30BaHMS pe3yrbTaTOB MOAENbHOro NpaBoTBOpPYECTBa B pelua-
oLLEeN CTeNeHn onpenensanTca TeMU, KTo nx npumeHseT» [7]. Tak, ecnn Poccna un berno-
pyccusi paccmaTtpuBanu coopmupoBaHme CHI™ kak Heobxoanmoe ycrnoBme BCECTOPOHHETO
coTpyaHunyecTBa, To YKpanHa n Mongasus — cnocob obpect HauMoHanbHy0 HE3aBUCK-
MoCTb. B KOHe4YHOM uTOore YkpauHa Tak n He patuduuyupoBana YctaB CHI, cocpenoto-
YMBLLMCb Ha CKPYrMyfie3HOM OTCTaMBaHUN CBOEW «HE3aneXHOCTU».

OaHOM M3 MPUYMH TOro, YTO MOAESNbHbIE HOPMbI MOMTHOCTBLK UMM YACTUYHO He Bbl-
NOSTHAKOTCA, ABNSETCS OTCYTCTBME 00si3aTenbHbIX HPUANYECKUX Mpoueayp paspaboTku,
cornacoBaHus U NnpuMeHeHus. Tak, Hanpumep, BCNeAcTBMe TOro, YTO OTBETCTBEHHOCTL 3a
NPUHSATNE 3aKOHOMNPOEKTA MMEET KOSNEKTUBHbLIN XapaKTep, OH MOXET Ha aTane yTBepxae-
HUSA OTNpaBNATbCA Ha gopaboTky GeckoHeyHoe konuyecTBo pal. He gobasnsieT «Becay
MOAENbHbIM aKTam M TO, YTO B HUX HE MpeayCcMaTpMBaOTCA CaHKUMW 3a UX HapyLUEHWE,
He POPMYNUPYHOTCS Lenu, 3agayvm N KOHKPETHbIE CPOKM NX paTUdUKaLMN HaLMOHaNbHbIM
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npaesuTenbcTBoM. OTCYTCTBME Knaccudukaumm MoaenbHbIX HOPM Ha ConocTaBUMbIE C 3a-
KOHaMn 1 NoA3akoHHble aKTbl, HeonpeAeneHHOCTb MPUHLUMMOB UX Mepapxuu 3avacTyro
NPUBOASAT K Ux Ay6nmpoBaHuio. NepedncrneHHble Bbile npoueaypHble He4OCTaTKN NPUBO-
OAT B KOHEYHOM cYeTe K TOMY, YTO Aaxe nocrie nNpoxoXxaeHus HeobxoauMbIX BHYTPUrOCY-
AApCTBEHHbIX Mpoueayp OobCyXaeHusi, cornacoBaHusl, patudukaumm n BCTYMMEHUS MO-
AenNbHbIX aKTOB B CUMY Kak YaCTW HaUMOHaNbHOro 3akoHogaTenbCTBa 40 UX MpakTU4eCcKom
peanu3auumn 4acTto AeNno He OOXOAMT, Tak Kak CTpaHbl He BbINOSHAT B3ATbIX Ha cebs
obsizatenbcTs [8].

Mpumepom «cbos» MMNNeMeHTauun MogerbHbIX 3aKOHOB SIBNAETCSA MCNOfb30BaHNe
MoaenbHoro paxaaHckoro kogekca rocygapcreamm — yvdactHukamm CHIT. Kak nssecTHo,
ero paspaboTka Benacb 06beaNHEHHBIMU YCUNNAMI CNeLmManncToB Bcex cTpaH. B ero co-
AepxaHun Obin OTpaXkeH ONbIT eBponenckoro coobulectsa, bbina npoBedeHa COOTBET-
CTBYKOLLAA MexayHapoaHasa akcnepTtusa. B pesynbrtaTte npoekT [paxagaHckoro kogekca
nonyymn Bceobuyo nogaepxky. OgHako B rpaxaaHCckue 3akoHogaTenbcTBa GOnbLUMH-
ctBa ctpaH CHI 6b1nM NPUHATLI TONBKO TPU YacTu, a [paxaaHckne kogekesl Pecnybnuku
KasaxcTtaH u Kbipreiackon Pecny6nvkn orpaHMymMnmncb NepBon YacTbio.

KntoueBor npobnemon B pas3BuTUM MOLENLHOrO rnpaBa SIBMSIETCA TONKOBAHWE €ro
HOPMaTUBHO-NPaBOBbLIX akTOB. K TpaguUMOHHBIM NPOTUBOPEYMSIM TOSIKOBAHUS B JAHHOM
cnyyae gobasnsarTca cnegylowme:

— aprymeHTaumsa cO CCbIflkaMW Ha MpaBoOBble, KYNbTYpHblE, NONUTUYECKME U A3bl-
KoBble 0COBEHHOCTU (POPMUPOBAHUS HALMOHANbHbIX 3aKOHOO4ATENbCTB;

— abCTpaKTHOCTb MOAENbHbIX 3aKOHOB, NPOSABMASALWAACSA B TOM, YTO B UX COAEp-
XaHunn dukecupyeTcsa obluee, HO He onpeaenstoTCd 0COOEHHOCTU KOHKPETHbIX OTHOLLUEHWI
NpaBOBbIX CYyObEKTOB;

— OTCYTCTBME pearibHO CyLEeCTBYHOLWUX NPeaMeToB BeAEHUS Ui NX aHarnoros;

— OTCyTCTBME OMNpenenieHHOCTU MOHATUM, OLEHOYHbIX KaTeropuin, KOHLenTyanb-
HO-TEOPETUYECKNX BNEMEHTOB MOAESbHbIX aKTOB, MPU3HAKOB U (DYHKLMIA MOAENbHbIX aK-
TOB, YTO CYLLECTBEHHO 3aTpyaHSET NpUMEHeHne nx Ha npaktuke [9].

[leicTBEHHbIM CPEACTBOM peLLeHust NPobnem TONKoBaHWSt MOAENbHbLIX HOPM MO bl
cTaTb HaArocyaapcTBeHHble cyaebHble opraHbl. XOTs B MO3UTUBHOM NpaBe MPUHATO CYUTaTb,
YTO CyAbW AOMKHbI MPUMEHSITb HOPMbI, @ HE UX UCTONKOBbIBATb, O4EBUAHO M TO, YTO, Npexae
4yeM Hopma ByaeT NnpMMeHeHa, oHa JOSPkHa ObiTb ncTonkoBaHa. OTkas cydam B KOMNETEHLUUN
TONKOBATb TEKCT 3aKOHA NPMBOAUT K NPaBONPUMEHUTENBHOW AMMeMME, OCTPOYMHO ChopMy-
nupoBaHHon M. Tponepom: «CnegoBaTensHO, BONPOC O NPUPOAE TONKOBaHUSA OOIMKEH CTa-
BUTbCS MHAYe: SIBNSAETCA NN akT TONIKOBaHUS AENCTBUTESNbHLIM B CUMY CBOErO COAEpPKaHUS
(Hanpumep, ecnu OH pacKpbiBaeT UCTUHHOE 3HAYEHME TeKcTa) Nnbo, HaobopoT, B Cuny Toro,
YTO OH UCXOAUT OT KOMMETEHTHOrO opraHa (He3aBUCUMO OT CBoero cogepxanus)?» [10] Ecnu
NCXoaNTb U3 TOrO, YTO OENCTBUTENBHOCTb HE 3a0AEeTCs BbILECTOSALEN HOPMOW, a ABNSETCH
NPOLIECCOM CO3[aHUS HUKECTOALLMX HOPM, TO aBTOPUTETHBLIN CyaebHbIN OpraH Kpome TOJIKO-
BaHWS MOAENbHbIX HOPM, anpuopu abCcTpakTHbIX U HeonpeaeneHHbIX, Mor Bbl pewaTb cne-
AyoLlme 3agadm MMneMeHTaumMm Mo4enbHOro 3akoHo4aTeNnbCTRa:

—  OCyLWecTBnATb (YHKUMIO HagHauuoHanbHOro apbutpa, paccMaTpuBaloLLEro
CCOpbl Mexay rocygapcteamMum U XO35IMCTBYOLWLMMN CyObekTamMun pasHblX CTPaH;

— HanaraTb CaHKUuM 3a HEeCBOEBPEMEHHOE W HeHaanexallee UCMOMNHEHne HOpM,
CO3[aHHbIX HAa OCHOBE MOENIbHOIo 3aKOHOAATENbLCTRA;

—  KOHTPONMpOBaTb B3aMMHOE MHPOPMUPOBAHME O TEKYLLUMX M3MEHEHMSX B HALUMO-
HanbHOW HOpMaTUBHO-NpaBoBon Hase;
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— HakannueaTb aMnMpuyeckyto 6asdy ansg Hay4HbIX UCCneLoBaHUA U nocnenytolle-
ro cosgaHus Teopmum MoaenbHOro npaea.

HecMOTpst Ha TO YTO B pa3HbiX MPABOBbLIX CEMbSIX FOPUANYECKUI «BECY» CYyAEeOHbIX npe-
LeOEeHTOB OLEHMBAETCA MO-Pas3HOMY, HAKOMMEHHbIM ONbIT cyaebHOM NpakTuKM Mor Obl CcTaTb
CpPeaCTBOM MPEBEHTUBHOIO paspeLLeHns NPOTUBOPEYMA MOOENBHOMO 3aKoHOO4ATENbCTBA U
COXpPaHEeHNs NCXOOHOro PaBEHCTBA HAUMOHAIbHbBIX U MEXIoCy4apCTBEHHbIX MHTEPECOB.

Kak oTmevanocb Bbille, MOAENbHOE MpPaBO OTHOAb HE SABMSAETCA MOMUTUYECKU U
LEHHOCTHO HeWTpasrbHbIM SBNeHneM. Bo-nepBbix, B CUy pasnMyus NpaBOBbIX CUCTEM
HauWoHanbHble rocygapctBa UMEKT HEOAMHAKOBble BO3MOXHOCTM y4acTUa B CO34aHMK
HOPM MOZENbLHOro NpaBa M MNO3TOMY MO-pa3HOMY MOSL3YKOTCA pedynbTatamu UX BHeape-
HUA B HOPUANYECKYIO NPaKTUKY. BO-BTOpbIX, AOCTYN K NpenMyLLecTBaM MOLENbHOMo Npaea,
Kak npaBuno, npegonpeneneH CTeneHblo BKMOYEHNA KOHKPETHOrO rocygapcTtea B cdepy
reonosIMTUY4ECKNX WHTEPECOB CTpaH «sAgpa rrnodanusaumm». B-TpeTbux, HECMOTps Ha
MMEIOLLIEECS MPABO BHOCUTb KOPPEKTUBbI B COAEPXXaHWE MOAESIbHbIX HOPM, HEMHOrune
rocygapctsa UM MOMb3YKOTCA, TaK Kak OTCYTCTBYET MexaHM3M NpeoaosieHust NpoTuBope-
YU B MX TOSNKOBaAHMM W npoueaypax NpuMeHeHus. B-yeTBepTblX, MHOFOCTOPOHHUE MO-
AenbHble 3aKOHbl HE MMEKT pearnbHbIX NOSIUTUKO-3KOHOMUYECKMX N OBLLEKYNbTYPHbIX OC-
HOB M NMO3TOMY NPaKTUYECKN HENErMTUMHBI. B-naTbiX, HECOBNaaeHne Aeknapupyembix Le-
nen n MeToOoB BHEAPEHUS MOOENbHOro npaBa OKa3blBaeT BIWSHWE Ha CrOXUBLUMECS
npeacTaBneHns o rpaHmLax «HauMoHanbHbIX MHTEPECOBY.

BHyTpeHHAA normka pasBuTMa MOAENbHOro npasa OOGycroBneHa NpoLEeccoM TpaHC-
dopmaumm NpaBoBbIX LIEHHOCTEN. B 3TOM npouecce MOXHO BblAENUTb TEHAEHLMU, KOTOPbIE
KOHIPY3HTHbI C 06LMMM NpUHUMNamMn (OYHKLMOHNPOBAHMSA MOAENbHOro npaea: BO-NepBbiX,
KONMYECTBEHHbIN POCT NPaBOBbLIX LLIEHHOCTEN, BO-BTOPLIX, NOpanM3auus, B-TpPETbUX, MHTEP-
HauMoHanM3aumst 1 3amelleHne OOLLEKYNbTYPHOrO CoaepXaHus MpaBOBbIX LEHHOCTEN UX
YTUAUTaPHbIM NpeaHa3HavyeHneM. B Tekctax MoaenbHbIX HOPM CChISIKM Ha LIEHHOCTHbIE OC-
HOBaHMA He OUKCUPYHOTCA. ATO AaeT NpaBo NPEeAnosioXNTb, YTO MOAENbHOE 3aKkoHoAaTe b-
CTBO HE rapaHTupyeT CnpaBeasIMBOCTM Kak Ga3oBoW MpaBoBOM LEHHOCTU. B ero pamkax
CnpaBeaIMBOCTb TpaHCOPMMPYETCHA B NPUMHLUMM JNTIOKANbHOMO AENCTBUS KOHKPETHOro npaBo-
BoOro cyovekrta. OTctoga cnegyeT, YTO CnpaBeanMBOCTb, KOCBEHHbIM 0Opa3om NpeacTaBreH-
Hasi B MOAENbHbIX HOPMax, Mofy4YaeT 3HAaYMMOCTb Kak Obl 3aHUM YMCIIOM. XOTS NPUHATO
oXuaaTb, YTO CNPaBeaSIMBOCTb JOIMKHA ObITb MCXOAHLIM YCTAHOBIEHMEM NPABOBOIroO pasyma,
pe3ynbTaToM XeflaHUs U BOMM K NPU3HAHMIO XXM3HEHHOW BaXXHOCTM pa3yMHOW camoperynsi-
LM 1 TONbKO NOTOM NPEACTaBNATLCS BOBHE Kak obLiee TpeboBaHme.

CnpaBefnmBOCTb Kak naes Unm ycTaHOBOYHO-OLEHOYHbIA NMPUHLMN AENCTBUS yKa3bl-
BaeT Ha NPOTMBOPEYME B aKCMONOIMMYECKMX OCHOBAHMUSX MOAENBHOrO npasa, a MMEHHO
ANnemMMmy Mexay ero HasHadeHneMm M CnpaBeanMBOCTbIO, M3HAYarbHO SIBMAIOLLENCS orpa-
HUYEHNEM pa3BuTUA rnobanbHOM NpPaBOBOM KOMMYyHMKauMW. Hanpumep, ccbinasicb Ha
TpeboBaHNA cnpaBeanMBOCTU, MHOMME FOCyAapCTBa OTKa3biBAKTCA OT paTudukaumm mMo-
AenbHbIX HOPM, BeAb OHM OKa3blBalOTCA Bonee «KeCTOKOM paMKOy», OrpaHMYnBatoLLen nx
AeATenbHOCTb, YeM NoKalbHble NPaBOBbIE HOPMBbI.

MonbITKM BLINTU U3 Kpyra Npobnem nopoXxaaktT MHOXECTBO MPOWU3BOAHLIX AUNEMM:
nmbo TpaTuUTb pecypcbl Ha AOCTMXKEHMEe BCeoOLWero noHMMaHusi cnpaBeanMBocTv, nNnbo
nparMaTM4HO peLLaTb HaCyLUHblE NOKarnbHble NpPobnemsbl; MO0 CTPEMUTLCS K CO34aHUIO
HOBOWM MeXOyHapOOHOW opraHvM3auun, KoTopasi KOHTponuposarna Obl BbiMoOnHeHWe 0bs3a-
TenbCTBa pa3yMHOW camoperynauuu, nmbo genervpoBaTb (PYHKUMIO NpaBOTBOPYECTBA
Hanbornee pas3BuTOMy rocyaapctsy (cotody rocygapcts). K coxaneHuto, B HacToslLLee Bpe-
MSi MOAENbHbIE HOPMbI, Kak NpaBuro, NpUHMMaTCca 6e3 yyeTa LEeHHOCTHbIX OrpaHNYEHUN.
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B cBA3n ¢ 9TMM BbI3bIBaeT TPEBOry HEBHUMaHWe Hay4YHoro coobuiecTtsa k npobneme Bnus-
HUS1 MOZENbHOrO NpaBa Ha CyLLeCcTBO Npasa, ero peanuaaumio Kak cnpaBeaIMBoro npasa.

[ymaeTcs, 4To pasBuTUE MOAENLHOrO MpaBa MOXET CTaTb NPEenAaTCTBUEM Ha MyTu
BO3POXAEHNSA apXxaunyHoro npasuna TanmoHa, O KOTOPOM He MPUHATO rOBOPUTb, HO KOTO-
poe (haKTU4ecKkn npMMeHsieTcs B BUAE CaHKUMOHMPOBAHHOIO onpasgaHus Hacunusa. Ecnn
npoueccam paspyLleHnsa JOCTVXKEHNN MexXayHapoa4HOro npasa He BygeT NpoTMBOMNOCTaB-
NEeHO AUHaAMMYHOE N 3(hPekTMBHOE MOAENbHOE NMpaBo, TO MPOPOYECKON MOXHO Oyaet
cuntaTb Mbicnb H. H. Anekceesa 0 ToM, 4YTO Korga omnocodus Hay4ynTca ornosHaBaTb U
onpeaensaTb pakTnyeckne LeHHOCTN OeCTBOBABLLEro N AeNCTBYIOLWEro npaea, T0 «Benu-
KO BydeT yaverieHve, a MOXeT, JaXe yXac, Koraa BO BCEN UCTOPUYECKOM HaroTe npea-
CTaHeT nepepn YenoBeKOM BCe TO, YEMY, B KOHLIE KOHLIOB, CIY>XUT CO34aHHOe UM UCTOpU-
yeckoe npaBo. C 04eBMOHOCTbIO OTKPOETCS, YTO fexallMe B OCHOBE €ro LEHHOCTHble
NpeanocCbIIKN He TOSIbKO He COOTBETCTBYHT MAee LEeHHOCTHOro nopsgka v LeHHOCTHOW
nepapxuun, HO U B 3HAYMTENbHOW CTENeHU COoBNagalT C OTpuUaTeNbHbIMU LLEHHOCTSAMN,
nokpblBatoT coboun npsimoe 3no» [11].
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