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OcHoBaHuA NpeKpaLleHus NPaBoOOTHOLEHUN
M3 0COObIX 3aBeLlaTesibHbIX pacnopsiXXeHun

AHHOmMauyus. PaccMompeHbl OCHO8aHUS MpeKpauweHUsi npagoomHoweHul u3 ocobbix 3a-
gewjameribHbIX pacropsxeHul. BbideneHbl pa3nuyHbie OCHO8aHUS UX MPeKpaweHus 8 3a-
gucuMocmu 0m moz2o, Kako2o poda OMHOWEHUsT 803HUKarom u3 ocobo2o 3aseuw,amersibHo-
20 pacriopskeHusi. BbisieneHo, 4mo o0HUM U3 npedMemos 3agewamersibHo20 omka3a Mo-
Xxem 6bimb 06513aHHOCMb HacrneOHUKa rnpedocmasumab Xuroe rnomeweHue Orsi MoXUu3HeH-
HO20 rpoxueaHusi neezamapus. [Npu amom makasi 0693aHHOCMb HE MOXem MpeKpamumbCs
C npesbileHUeM cmoumocmu fieeamapHozo rnpedocmassieHusi Had CMoUMOCMbIO Haceo-
cmeeHHoU 007U, MOCKOMbKY ne2amapuli Hecem bpemsi codepxxaHusi umywiecmsa, 6e3803-
Me30HOe o/1b308aHUe KOMOoOpPbIM OH OCywecmeriiem HapasHe ¢ HacrieOHUKOM.
Knroyeenble crniosa: necamapull, 3agewamesibHOE pacropskeHue, HacrnedHUK, 3aseuwa-
mersbHbIU omKa3s, rnpagooMHOUWEHUS].

Pa3den: (03) cbunocoghusi; coyuosioausi; noaumornoaus; npasogedeHuUe; HaykogeoeHue.

Ocobble 3aBelLaTernbHble PacnopPsPKEHUS UMEKT ANUTENbHYI0 UCTOPUIO, OHM Bbinn
N3BECTHbI elle B APEBHEPYCCKOM HacneacTBeHHOM npase. [NpMMepomM 3aBeluaTesnibHoro
pacnopsXeHns SBMseTCS CUTyauus, KOoTopasi CyllecTBoBania B PYyCCKOM Mpase, Korga
oTel, OCTaBMss UMYLLECTBO CBOMM CbIHOBbSIM, 005A3blBan UX BblAaTb CECTep 3aMyX U
Aatb npuaaHoe [1]. B HacToswmi MOMEHT 3aBeLuaTenbHble PacropsiKeHUs NPakTUKYTCA
AOBOSBHO WMPOKO. B 3aBMCMMOCTM OT TOro, Kakoro poga OTHOLUEHUSI BO3HUKAOT M3 OCO-
6oro 3aBeLLaTenbHOrO pacrnopsikeHus, cnefyeT BblAeNATb U pasfUYHble OCHOBAHUA WX
npekpaLeHus.

Tak, Hanpumep, coaepXXaHneMm 3aBeLlaTernlbHOro oTkasa MOXeT cTaTb 0653aHHOCTb
HacnegHka COBEPLUMTb Kakme-nnbo OAHOKpaTHble AEWCTBUS — Nepedada MMYLLecTBO B
CcOBCTBEHHOCTb neratapusi, BbiMONHEHME AN Hero paboTbl, Oka3aHwe ycnyr U T. n. B atom
cryyae UCNofiHeEHME CoOoTBeTCTBYyOWero obsasatenscrea u byaet ABnNATbCS OCHOBaHWEM
npekpaweHns OTHOLUEHU U3 3aBellaTenibHoro otkasa. [loMMMO 3TOro B Cuny UcCnornHe-
HUSA 3aBeLlaTenbHOro oTkasa MeXxay HacnedHWKOM K neratapMeM MOryT BO3HMKHYTb U
Answmecsa npaBooOTHOLWEHUS. Takne OTHOLLEHWSA BIEKYyT 3aBellaTernbHbli OTKas, coaep-
XaHnem KoToporo siBnseTca 06s13aHHOCTbL HacneaHuka, Hanpumep, NpeaocTaBnNATh nera-
Tapuio UMYLLLECTBO B MOSIb30BaHME Ha onpefeneHHbIN CPOK UK OCYLLEeCTBNSATbL Nepuoaun-
Yyeckue BbinnaTbl.

MyHkt 3 crtatbm 1138 K ycTaHaBnvMBaeT TpuM OCHOBaHWS npekpaweHus obsaa-
TenbCTB M3 3aBeljaTenbHOro otkasa [2]. Bo-nepsblX, 3TO CMepTb OTKasononyyatensa Ao
OTKpbITUS HacneacTBa unmM ogHOBPEMEHHO C 3aBellatenem. lNpuyncneHne 3akoHoaaTte-
neM fJaHHOro obCToATENbCTBA K YMCIY OCHOBaHMN OCBOOOXAEHUSA HacnegHuka oT obs-
3aHHOCTM MO WUCMOJSIHEHWNIO 3aBeLLATENbHOIro0 OTKasa NpeacTaBnseTcs BeCbMa CTPaHHbIM.
[encTtBntenpHO, ecnn paHee Mbl YCTAHOBWUIN, YTO OCHOBaHMEM BO3HWKHOBEHWUSA 00si3a-
TenbCTBa MO 3aBellaTeNbHOMY OTKa3y ABMSETCHA OTKPbITUE Hacneactsa, To 0693aHHOCTb
HacnegHuka No AaHHOMY 065A3aTenbCTBY HUKAK HE MOXET BO3HUKHYTb 40 3TOr0 MOMEHTA.
B aTon cBA3M, No BCeW BMAMMOCTU, CMEPTb OTKasonosnyyaTens 4o OTKPbITUA HacneacTea
NN OAHOBPEMEHHO C 3aBellaTenem 3aKoH onpegernseT CKopee He B KayecTBe npasonpe-
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KpallawLero, a B Ka4ecTse npaBonpenAaTCTBYOLLEro opuanyeckoro akra, nockosibky B
AaHHOM cny4dae o6a3aTenbCTBO U3 3aBeLlaTenlibHOro oTkasa He npekpalaeTcs, a8 UMeHHO
He MOXeT BO3HUKHYTb.

B aTOM CBA3M BO3HWMKAET O0BOSIbHO 3aKOHOMEPHbLIN BOMPOC O TOM, Kakue nocnea-
CTBUSA NPUMEHUTENBHO K 06A3aTenbCTBY M3 3aBeLLaTenbHOro oTkasa BreyeT CMepTb OT-
Kasonony4yaTens nocne oTKpblTUA Hacneactsa. PaHee gencTBylollee 3aKOHOA4ATENbCTBO
(nveetca B Bugy NlK PCOCP 1964 r.) BooOwe He AaBano AOCTAaTOYHO OnpeaeneHHoro oT-
BeTa Ha 3TOT BOMNPOC, YTO, BNpovemM, He nomeliano MNMnenymy BepxosHoro Cyaa Poccun-
ckon ®Pepnepaumm B noctaHosrieHun ot 23 anpensa 1991 r. (nyHkT 15) npuintn K BbIBOOY O
TOM, 4YTO Npasa 1 06A3aHHOCTM OTKasonosyyaTens npekpawiarTca ero CMepTbio U He MO-
ryT OblTb NepegaHbl UM NO HACNeACTBY, €CNN MHOE He NPeayCMOTPEHO HacnegoaaTenem,
OCTaBMBLUMM 3aBelatenbHbli oTka3 [3]. OgHako B topyaudeckon nutepaTtype AaHHbIN
BbIBOA, MpPaBONpuMMEHUTENTbHON NPaKTUKN MOABEPrcs HEKOTOPOW KpuTuke. B 4vacTHocTtw,
tO. K. Toncton ykasbiBasn, 4TO B MOMEHT OTKPbITUSA HAcrneacTBa y neratapus BO3HUKaeT
npaBo TpeboBaHusl, KOTOPOE OTNIMYaeTCAa OT NpaBa Ha NpuHATUE HacneacTea. B aTon ces-
31 cyabba nerata B JaHHOM criydae (TO eCTb B Cllydae CMepTu fieratapus nocne oTkpbl-
TWUS HacneacTBa) 3aBUCUT OT COAEpPXKaHUs npaBa, NpuHagnexasLlero neratapuio, a Takke
OT TOro, HOCAT NN OTHOLUEHWUSA MO UCMOMHEHUIO ferata Mexay HacneaHWKOM U OTKa3omMo-
nyyatenem gnswmncsa xapaktep unm Her.

MHbIMK cnoBamu, HECMOTPS Ha Halle yKka3aHwe Ha TO, YTo 006A3aTenbCTBO U3 3aBe-
LaTenbHOro oTkasa BO3HMKaeT Ha OCHOBaHWWM OTKPbLITUA HacneacTsa A0 COBepLUeHnsa aen-
CTBWUW, HaNpaBfeHHbIX Ha ero peanu3auuio, npaesa KpeguTopa no Takomy obs3aTenbcTBy
He3aBMCUMO OT ero CofepXXaHnsa HepaspbIiBHO CBA3aAHbI C JIMMHOCTBLIO CaMOro KpeauTopa, ux
AeVCTBUE OrpaHUYeHo onpeaeneHHbIM CPOKOM, @ MOTOMY OHW HE MOTYT nepexoauTb K apy-
rmm nuuam. OB6bscHSeTCs 9TO TeM, YTO 3aBellaTerib, Kak NpaBuiio, pacCYnTbIBaeT MMEHHO
Ha nony4yeHve 3aBeLlaTernbHOro oTkasa onpefeneHHbIMU nuuamMu (nepBoHavanbHbIM UMK
nogHasHa4vyeHHbIM fneratapuem). lNocne Toro Kak nerat yxe nofnlyydeH (To eCTb, COBEPLUEHDI
AENCTBNSA, HaNpaBfeHHbIe Ha OCYLLeCTBIIeHME NpaBa, NpuHagnexatiliero neratapuio), otka-
3aHHOE MMYLLECTBO (BKMNOYas UMYLLECTBEHHOE MNPaBO) CTAHOBUTCH UMYLLECTBOM CaMOro
neratapusi, a NOTOMYy BblBOJ O HEBO3MOXXHOCTM Nepefayn 9Toro uMyLLlecTsa no HacneacTey
NpsiMO NPMBOAMIT Obl K OrPaHNYEHMIO0 KOHCTUTYLIMOHHbIX NpaB neratapus.

Takum obpasom, npasuna ctaten 1137—1138 'K He cogepxaT NONOXEHUN, U3 KOTO-
pbix cnepoBano 6bl NpekpalleHne oba3atenscTBa No 3aBeLaTeribHOMY OTKa3y B CBA3U CO
CMepPTbI0 fieratapua nocrie OTKPbITUS HacnencTBa M COBepLUEHUs UM AEeNCTBUIA, Hanpas-
NEeHHbIX Ha UCNosib3oBaHMe ero Npas Mo 3aBellaTenbHOMY OTka3y. B aTon cBsa3u k nogob-
HOW cuTyaummn Byget npuMeHATbCA obLlee NpaBuIo O Nepexoae npas KpeauTopa no obs-
3aTenbCTBY B Criyvae yHMBepcarnbHoro npasonpeemctBa (ctaten 387 n 1110 IK), a Takke
O TOM, YTO TakoOW nepexoq HEBO3MOXEH fMLb B Crydae, ecrnv UCnofiHeHne obsasaTenb-
CTBO NO 3aBeLlaTenbHOMY OTKa3y npeAHasHayeHo NIMYHO ANS KpeauTopa unm nHeiM obpa-
30M HepaspbIBHO CBA3aHO C ero IMYHOCTbIO (cTaTbs 418 n ab3au BTopown ctatbn 1112 [K).
Tak, He OyayT nepexoauTb K HacnegHukam neratapusi, Hanpumep, npasa no JIMYHOMY
CEpPBUTYTY, B CUIy KOTOPOro fieratapuio NpegocTaBneHo npaBo NOfb30BaHUS XUMbIM Mo-
MeLLeHNeM HacrnegHuka.

BTopbiM OCHOBaHMEM npekpalleHns 0bs3aTenbcTBa No 3aBelwaTesibHoOMy OTKasy cTa-
Tbs 1138 K Ha3biBaeT oTka3 neratapusi OT ero nony4yeHuns. NpuumcnerHe gaHHoro obcros-
TenbCTBa K OCHOBaHUAM MnpekpalleHus obs3atenbcTBa HacnegHuka no 3aselaTtenbHOMY
OTKa3y caMo no cebe ABNSETCA OOKA3aTENbCTBOM BbICKA3aHHbIX paHee HaMu CYXOEHWN.
Bo-nepBbIX, OHO AOKa3biBaeT, YTO 00653aTEeNbCTBO MO 3aBellaTenbHOMY OTKa3dy BO3HUKAET
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HEenoCcpeaCTBEHHO MOCNe OTKPbITUS HacneacTsa A0 COBEPLUEHUS neratapuem Kakmx-nmbo
AEVCTBUIN NO ero NPUHATUIO, MOCKOSbKY HEMb3A OTKa3aTbCs OT CBOUX Npas, NpekpaTus 0bs-
3aTenbCTBO, eCnM camo 0653aTenbCTBO eLle He cyllecTByeT. Bo-BTOpbIX, NpuyncneHme oT-
Kasa OT Mony4eHus rerata K YMCrly OCHOBaHWA ero npekpalweHus AoKasbiBaeT Takke U
NNYHBIN XapakTep npaB neratapus 00 NPUHATUS 3aBellaTeNlbHOro OTkasa, HeCMOTpPSA Ha
CyLLecTBOBaHMe camoro obsasaTenbCTBa, MOCKOMbKY Neratapun He MoXeT oTkasaTbCs OT
nony4yeHns 3aBeLLaTernibHOro oTkasa B none3y Apyrmux nuy (ctates 1160 K).

TpeTbMM OCHOBaHMEM MpekpalleHnss 0693aHHOCTN HacneaHuKa Nno UCMOSTHEHNIO 3a-
BellaTesnibHOro oTkasa 4Yactb 3 ctatb 1138 K HasbiBaeT nuweHne oTkasonosiyyatensd
npaBa Ha nonyvyeHve 3aBeLaTeribHOro oTkasa Mo npaBuiiaM O He4OCTOMHbIX HacnegHu-
kax (ctatbs 1117 K). MNockonbky obcToATENBCTBA, N3NOXeHHbIe B cTatbe 1117 K, moryT
MMEeTb MeCTO Kak [0, TaK 1 nocne OTKpbITUA HacneacTsa, cnegyeT yduntbliBaTb, YTO B Nep-
BOM criydae pedb nget O npaBonpendaTcTBylOWEeM dpakTe, KOTOPbIM He npekpallaeT npa-
BOOTHOLLEHNA NO 3aBeLlaTenlbHOMY OTKa3sy, a NPensiTCTBYeT MX BO3HUKHOBEHMIO. Ecnin xe
3TN obcToATEeNnbCTBA MMENN MECTO MOCre OTKPbITUS HacnencTBa, HO A0 ero MPUHATUS
HacrnegHVkamMu, TO, MOCKOMbKY 3TW 0oBCTOATENbLCTBA B AAHHOM crydae 6yayT ABNSATbCS
npasonpekpaLlaowmmMm akTom, 3T0 Takke [oKa3biBaeT Te3nC O TOM, YTO NpaBo Ha MNony-
YeHVe 3aBeLLaTenbHOro OTkasa BO3HWKAET CO AHSA OTKPbITMA HacneacTsa, a Npu Hanuyum
00CcTOATENLCTB, U3NOXEHHbIX B cTatbe 1117 K, npekpawaeTcs.

Camoro npuctanbHOro BHUMaHUS 3acrnyXmBaeT MOSIOXXEeHUe, COrflacHoO KOTOPOMY
HacregHuK ocsoboxgaeTca oT 0693aHHOCTM MO UCMOSTHEHUIO 3aBeluaTenibHOro oTkasa B
crny4vae, ecnv oTkasornoryyaTernb B TeYeHne Tpex NeT COo AHA OTKpPbITUS Hacneactsa He
BOCMONb30Barics CBOMM NPaBoOM Ha Nnosly4yeHne 3aBeLlaTeribHoro oTkasa.

MOXHO 6bIN0 Obl, KOHEYHO, COrMacuTbCs C Teopuen npecekaTeribHbIX CPOKOB Kak
CaHKUMIN 3a HEOCYLLECTBNEHNE UM HeHaAnexallee OCyLeCTBIIeHne rpaxxaaHCcKmMx npas,
N, KaKk 1 BONbLUMHCTBO aBTOPOB, YTBEPXAaTb, YTO BECbMa HEMHOIOYMUCIEHHbIE Npeceka-
TenbHble CPOKW, KOTOpPble YCTaHaBnvBaeT AEWCTBYOLLEe 3aKOHOAATENbCTBO, SABMSKTCS
NULWb UCKMIOYEHNEM M3 MPUHLUMNA OCYLLECTBAEHNSA rpaX4aHCKMX npas no CBOEMY YCMOT-
peHuto (ctatba 9 MK). Ho B nogobHOM crniydyae Mbl BCTynunu 661 B NPOTUBOPEYNE C paHee
BbICKa3aHHbIM CYXJEHWEM O TOM, YTO B pe3yrnbTaTe OQHOCTOPOHHEN caerikun (To ecTb 3a-
BellaTenbHOro oTkasa) y nearatepusa BO3HUKAOT NULb NpaBa, HO He 0643aHHOCTU, U NOo-
3TOMY A5l UX BO3HUKHOBEHUNA neraTpuio HET HeOBXOAMMOCTN B COBEPLUEHUN KaKnX-1mbo
AONONHUTENbHBLIX AENCTBUN, BbipaXatoLMxX ero BOS0 Ha BO3HUKHOBEHWE 3TUX npas. Ecnu
Xe Mbl BeleM peyb O npecekaTenbHOM CPOKe KaK O CaHKLUMW 3a HeOoCyLLleCTBINEeHe npasa
neratapusi, TO B TaKOM Criy4ae nepej HaMmu yxxe U He nNpaBo, a Hekas NpaBo-06513aHHOCTb,
MexXay TeM Kak 0BA3aHHOCTW y TpeTbero nuua no OgHOCTOPOHHEW caerike MOryT BO3HUK-
HYTb NMLWb B CTPOro onpeaeneHHbix cnydasax (ctatbsa 155 MK).

Hackornbko, 0gHaKO, BEPHbLIM ABNAETCS 3TO U3HAYanbHOE YTBEPXOEHME O TOM, YTO
npecekaTesnbHbI CPOK — 3TO CaHKLUMA 3@ HeHanexaliee OCyLeCTBIIeHUe WU Heocy-
LwecTBneHne cybbekTMBHOro npasa? peacraenseTcs, YTO U COBETCKOe 3akoHoaaTterb-
CTBO, a Tem bornee coBpeMeHHOe, Mo3BonsieT 060CHOBATb HECKOMbKO WHYK MpPaBOBYIO
npupoay n npeaHasHavyeHne NnogoOHOM TEXHUKO-IOPUANYECKON KOHCTPYKLMN.

[lencTBUTENBHO, B COBETCKUIW NEpMo CPoK, MO UCTEYEHUMN KOTOPOro Y BPEMEHHO OT-
CYTCTBYIOLLEro HaHMMaTesns npekpaLlanock NpaBo Ha Xuroe nomeLleHne, B0 MHOroM UMern
XapakTtep CaHKUMW, HO He CTOJSIbKO 3a HEeOCYLLEeCTBIEHMe 3TOro rnpasa Unmn 3a «OCyLLEeCTB-
neHne B NMPOTUBOPEYMM C €ro HasHauyeHMEeM», CKOSbKO 3a «4Ype3MepHO» aKTMBHOE OcCy-
LLlecTBMNEeHNe Apyroro npaea, a MMEHHO npaBa Ha cBobogHoe nepeasuxeHne 1 Bolbop Me-
CTa XWUTenbCTBa, K KOTOPOMY COBETCKOE rocyapCTBO Bcerga OTHOCUIOCL BECbMa MpeHe-
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OpexutenbHo (ocHoBaHMe Ans noaobHoro BbiBoAa AaeT XOTA Obl MHCTUTYT IMMUTUPOBAH-
HOro Konuyectsa paboTHUKOB MPeanpuaTUS U3 OPYrMX MecTHoCcTen nNnbo conyTCTBYOLLMN
eMy WHCTUTYT NPOMUCKKN, KCTaTW, A0 HACTOALLEro BPEMEHW, HECMOTPS Ha 3aMeHy ero WH-
CTUTYTOM perucTpaumm no MecTy XUTenbCTBa, BO MHOIOM COXPaHMBLUWIA NpexHee npefHa-
3HayveHune). OgHako Hackonbko 6e3ynpevHon siBnAnachb gaxe C TOYKU 3PEHUSI COBETCKOrO
3aKoHoAaTeNbCTBa KOHCTPYKUMA nNpeceKkaTerbHOro cpoka NPUMEHUTENBHO K CPOKY npekpa-
LLleHMs npaBa COBCTBEHHOCTM Y COBCTBEHHMKA NOTEPAHHON Bewm unm 6e3Hag30pHOro CKo-
Ta? BblTb MOXeT, Tako COBCTBEHHMK BECbMa rOpbKO coxaresli 0 nponaxe u gaxe npeg-
npvHUMan Mepbl K ee obHapyxeHuto. B yem e 3aknoyanocb B TakOM Cry4vae ero Henpa-
BOMepHOe nosefeHne B Buae «Becx03aMHOro OTHOLLEHNS K CBOEMY UMYLLECTBY» ?

B cBs3M Cc 3TUM Mbl nonaraem, 4YTO npecekaTesibHble CPOKU MMEKT COBEPLUEHHO
WHYIO NPaBOBYK NpUpoAy, KOTopas 3aknyaeTcs B crieqyroLleM: ecnnm UcxoauTb U3 Teo-
pun CyGBEKTMBHOMO NpaBa Kak 3alMLLEHHOro 3aKOHOM MHTepeca, TO MOXXHO NPUATK K Bbl-
BOAY O TOM, YTO C YyTpaTOM 3TOr0 UHTepeca HeT HeOBXOAMMOCTU B COXpPaHEeHUN cybbek-
TMBHOro npaea. B 6onbwmnHCTBE cnyyaeB cama no cebe yTpata Takoro UHTepeca He Be-
AeT, KOHEYHO Xe, K NpeKpaLleHno Takoro npasa, U ynpaBoOMOYEHHOMY MpeaoCcTaBnseTcs
BO3MOXHOCTb Bblpa3nTb CBOK BOSIO Ha Takon OTKa3 (NpolieHue gonra, gapeHve u 1. n.),
AoBeas 0O ApYrMX ydacTHUKOB obopoTa nHdopmaumio 06 OTCYyTCTBUM Yy HEro UHTepeca B
AaHHOM CyOBEKTMBHOM MpaBe W, Kak crieacteme, O ero npekpaweHun. Camo no cebe
npeanonoXeHne y4yacTHMKOB ob6opoTa 06 OTCYTCTBUM Yy YNPaBOMOYEHHOro cybbekTa uH-
Tepeca B 3TOM CyObLEKTMBHOM MpaBe He AaeT HUKAKMX OCHOBAHWUM OS1 HUX CYMTaTb 3TO
npaBo NpeKpaLLeHHbIM.

B HekoTOpbIX cnyyasax nHrepecbl o6opoTa, ogHako, TpebyloT Hannumsa TBEpAon yBe-
PEHHOCTU Y €ro y4aCcTHUKOB B TOM, YTO Y YNIPaBOMOYEHHOIO CybbekTa Takom nHTepec npu-
CYTCTBYET, W, CnefoBaTenbHO, YTO ero Cy0GbekTUBHOE NpaBo AEUCTBUTENBHO NpoaomKaeT
cyulectBoBaTb. VIMeHHO nogobHas HeoBXxoAMMOCTb M NMO3BONSET 3aKoHOA4ATEeNO yCTaHaB-
nMBaTb CPOK, NPeAoCTaBnseMbl yNPaBOMOYEHHOMY CYObEKTY AN 3a8BMEHUS O Hanu4um
Yy HEro MHTepeca B OCYLLECTBNEHUN 3TOr0 NpaBa NyTeM COBEpLUEHUS onpeaeneHHblX Aen-
CTBUWN, HanpaBfeHHbIX, NPexae BCero, Ha camo ero ocyuiecrteneHue. Npu oTCyTCTBMM MNO-
AOGHbBIX EeNCTBUI CO CTOPOHbI YNPABOMOYEHHOIO CYMTAETCS, YTO OH OTKa3ancsa OT CBOEro
npaBa 1 4YTO ero NpaBo NPeKpPaTUoCh.

MopobHbIV criydan, B 4aCTHOCTU, UMEEeT MEeCTO Npu NpekpaLleHnn npasa cobCTBEHHO-
CTW Yy nvua, NoTepsiBLUEro Bellb, MOCKOMbKY CUTyauus, Npyu KOTOPOW COBCTBEHHUK BeELLM
ANUTENbHOE BPEMsi HEM3BECTEH M AaHHasa Belb OTHocuTcs K res nullius, npMHUMnmuansHo
NPOTMBOPEYNT MHTEepecam obopoTa, CTpeMsLerocs K ToMy, 4Tobbl Kaxaas Bellb umerna
COOCTBEHHMKA U CnyXuna TeMm cambiM camomy o60opoTy. B 31Ol CBS3M 3aKOH ycTaHaBnuBa-
eT npefenbHbli CPOK, B TEYEHME KOTOPOro BCE BbIHYXXAEHbI MUPUTBCS C HEU3BECTHOCTLIO
COOCTBEHHMKA BELLM, HO NO NCTEYEHNN KOTOPOro OHa npnobpeTaeT HOBOro COOGCTBEHHMKA.

AHanornyHas cutyaums, K npuMmepy, UMeeT MecTo U Npu NpekpawieHnn npasa cob-
CTBEHHOCTW Ha 3eMeflbHbIN Yy4acTOK, HE MUCNOMb3yeMbIN NO LEeNeBOMYy Ha3Ha4YeHUo B Te-
YeHne onpeaeneHHoro cpoka (ctatbs 284 K), NOCKOMbKY B CUIy €CTECTBEHHOW OrpaHu-
YEHHOCTN 3eMerlbHbIX PECYpPCOB WHTEpecbl 06opoTa AMKTYIOT HEOOGXOAMMOCTb MaKCu-
ManbHO 3MEKTUBHOIO NCNOMb30BaHUS KaXXA0ro 3eMenbHOro yyacTtka, XoTa n cobCTBEH-
HWK 3eMEeNbHOro y4yacTka B JaHHOM Crly4yae BCEM N3BECTEH.

OTctoga CTaHOBUTCA SICHO, YTO NpecekaTeNbHbIN CPOK criefyeT BOCMNPUHUMATL Kak
Npe3ymMnuuio unm UKLnI, coaepXaHnem KOTOpOoKn SABNSETCA YTBEPXKAEHNE O npekpalle-
HUN CYyOBEKTMBHOMO nNpaBa, NOCTPOEHHOrO0 Ha OCHOBE BHeELLUHEN OBCTaHOBKW, M3 KOTOPOW
MOXHO CyanTb 00 OTCYTCTBMM Yy YNPaBOMOYEHHOrO MHTepeca B ero ocyuiectaneHmu. MNpe-
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3yMnumen gaHHbIA CpoK ByaeT ABNSATLCA B TOM Crydae, eCnn ynpaBoMOYEHHOMY CyObekTy
npegocTaBnaeTcss BO3MOXHOCTb OMPOBEPrHyTb AAHHOE YTBEpXAEeHWe, OoKasblBad, 4To
HEeOCyLeCTBEHME OAHHOMO npasa MPOMCXOAUIO N0 YBaXUTENbHbIM NPUYMHaM, U B Mo-
AoBHOM crnyyae gaHHOe npaBo MOXeT ObiTb MpeKpalleHo TONbKO B cyaebHOM nopsiake.
duKunen gaHHbIN Cpok ByaeT ABnATLCA Toraa, Korga cybbekTMBHOE NpaBo NpekpalaeTcs
aBTOMaTUYECKM MO UCTEYEeHUN onpeadeneHHOro cpoka un 6es pelwlenns cyaa.

Tak, B pacCMOTPEHHbIX Npumepax, CPoK npuobpeTeHnss npaBa COOBCTBEHHOCTU Ha
HaxoAdKy (M COOTBETCTBEHHO MpEKpaLleHUss ero y MpexHero cobCTBEHHMKA) ABNAETCSA
dUKUMENn OTCYTCTBMSA UHTEpeca Yy MpexHero coO6CTBEHHMKA B JAHHOW BELUM, MOCKOMbKY
eMy He NpefoCTaBrseTcs BO3MOXHOCTU ONPOBEPrHYTb YTBEPXKAEHUS 06 OTCYTCTBUN Y He-
ro Takoro mHTepeca. B npumepe xe c npekpaweHnem npasa COOCTBEHHOCTM Ha Heuc-
nonb3yemMbln B TeyeHue onpeneneHHOro cpoka 3eMerlbHbl Y4acTOK npecekaTernbHbIN
CPOK BbICTyNaeT B pPONn Npe3ymnuun OTCYTCTBUS UHTepeca y COOCTBEHHMKA Takoro 3e-
MeNbHOro yyacTka, NOCKOSIbKY NpaBO COOCTBEHHOCTM MpekpallaeTcsa 30ecb Ha OCHOBaHUM
pelleHns cyaa, u cob6CTBEHHMKY NpefoCTaBnseTcsl BO3MOXHOCTb A0OKa3blBaTb, YTO HEUC-
Nnonb3oBaHWEe 3eMeribHOro y4vactka Obiio 00yCroBfeHO CTUXMHbIMKU 6eACTBUAMU UK
WHBbIMW ODCTOATENBLCTBAMM, WCKNIOYAKOLWMMN Takoe ucnosnib3oBaHue. VHbiMK crioBamu,
COBCTBEHHMK MOXET onpoBepraTb MPe3yMnuuio OTCYTCTBUS Y HEro MHTepeca B JAHHOM
3eMenbHOM y4yacTke, ABCTBYIOLLYIO U3 TOrO, YTO OH HE OCYLLECTBMsSN CBOE NpaBo B Teue-
HWe onpeferieHHoro Cpoka, AoKa3sblBas 3TO TEM, YTO OH He MMEN pearbHbIX BO3MOXHO-
CTEN NO ero oCyLeCTBEHNIO.

B cBA3M ¢ 3TUM CTAHOBUTCHA OTYACTM MOHATHO, NMOYEMY B OTEYECTBEHHOW HayKe rpax-
AAHCKOro npaBa [0 CUX MOp MpecekaTeNibHble CPOKM HEe paccMaTpuBanmncb B KavecTBe
OUKLUMA NN NPE3YMMLUNIA, CRYXaLWMX CHATUI0O DaKTUYECKON (M Kak crneacTsme) npaBOBOM
HeonpeaeneHHOCTU B YSACHEHUW NPUHAANEXHOCTM TOrO UM MHOTO CYGBHEKTMBHOIO Npasa.

Takke CTaHOBUTCS ACHbLIM, YTO TPEXNETHUA CPOK, YCTAHOBIMEHHbIN ANSA OCYyLLeCTBe-
HWA neratapMeM CBOEro npasa, SBMSETCS He CaHKUMen 3a Takoe HeocyllecTBrieHue, a
duKumMen, B CUny KOTOPON uctevyeHme nogobHoOro cpoka cBMaeTenbCcTByeT 06 OTCYyTCTBUM
y neratapusa uHTepeca B nogobHOM npase 1, COOTBETCTBEHHO, O ero npekpailieHuun. Llenb
AAHHOM (PUKUUKN — CHATUE NPaBOBOW HeonpeneneHHOCTM BO3HUKAOLWEN B CUIy TOro, YTO
00s13aTeNbCTBEHHOE NPAaBO B MCKMNIOYEHNE 13 0OLWwmx npaBun npnobpeTtaeTca cybbekTom
0e3 coBepLlUEeHNs Kaknx-Nnnbo O4enCTBUKN, HanpaBfeHHbIX Ha ero NnpuobpeTeHne, a UCKIo-
YMTENbHO BONEN 3aBeLwatens n cunon 3akoHa [4]. OTcioga o6opoT npegocTaBndaeT ynpa-
BOMOYEHHOMY CYOBbEKTY HEKOTOPbIN CPOK «HA pa3gyMbe» O TOM, HY)XXHO N eMy 3TO NpaBo
unn Het. MNOHATHO, YTO Takas CUTyauus He MOXeT NpoJormkaTbCs OO0 BECKOHEYHOCTU U
NMo3TOMY NPWU MPOMNYCKe 3TOro CPOKa HACTYMaKT Takme Xe NocrneacTBus, Kak 1 npu oTkase
OT NoNiyYeHus 3aBeLlaTenbHOro oTkasa, TO €CTb CYMTaeTCs, YTO neraTapun, He ocy-
LLLECTBNAOLLMI CBOUX MpaB Mo 3aBeLlaTtenbHOMy OTKady, He UMEET B HUX MHTepeca N Tem
CaMbIM OTKa3blBaeTCs OT HUX.

Kakne xe npuymHbl BbiHYXOal0T 3akoHoAaTensa NPUMEHATb NOAOOHYH KOHCTPYKLMIO
B AaHHOM cuTyaumun. 1o HawemMy MHEHMI0, Takne NPUYUHbI NPaKTUYECKU HEBO3MOXHO 00-
Hapyxu1Tb. Tak, ecnu cogepxaHve neraTta 3akno4yaeTca B 06893aHHOCTU COBEpPLUEHNSA OAa-
HOKpaTHbIX AeNCTBUI (Nnepedayn Bewmn B CO6CTBEHHOCTb, BbINOMHEHUN paboTbl, OKazaHuu
YCInyru u T. n.), BOCCTAHOBIIEHME NPOMYLLEHHOrO feraTapuem cpoka He MOXET NPUYUHUTD
yuiepba nHTepecam obopoTa, NOCKOSbKY, €CMM Ha HacnegHuka BO3noxeHa 0653aHHOCTb,
TO OHa AormkHa 6bITb McrnonHeHa. PaBHbIM 06pa3oM He MOXET NPOTMBOPEYNTbL MHTEpecam
o6opoTa BO3MOXHOCTb BOCCTAHOBIIEHUS NPOMYLLEHHOrO fieratapMeM cpoka u B TeX Cry-
Yyasx, Korga cogepxaHue nerata cocrtasnsieT 06493aHHOCTb HacnegHuKa No npegocTasne-
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HUIO coaep)KaHus nerataputo NM6o no nNpeaocTaBneHno MMyLLECTBA B €ro Nosb3oBaHue.
B nocnegHem cnyyae, xoTs nNpaBoO Mosfib30BaHUSA neratapusi obnagaeTt BelHO-NpaBoOBOW
NpUpPoaOoK (B YaCTHOCTW, OHO CrieflyeT 3a BELUbO NPU ee OTYYXXOEHUN HacneaHUKOM), Ho,
Kak y»xe Oblno AokasaHo, NogobHasi xapakTepucTuka AaHHOro npaBa NosIBMSIeTCA TOMbKO
nocne nepeaadv UMyLLEeCTBa HacrneaHWKoM B rnofb3oBaHue nerataputo. [1o 3Toro MoMeH-
Ta NpaBo neratapus peanuayeTcs B 0083aTeNbCTBEHHbIX OTHOLLUEHUSX MeXay HacrneaHu-
koM u neratapuem. CriegoBaTtenbHO, Aaxe eCrnv HacrnedHUK oT4Yy»KaaeT Bellb, Noarnexa-
LUyl Nepeaade B Nosfib3oBaHWe neraTapuio Nocre UCTEYEHUs TPEXIETHEro cpoka ans no-
nyyeHust neraTa, NPy ero BOCCTAHOBMNEHMMN NeraTapuii He MOXeT NpeabsBUTb TpeboBaHus
0 nepeaayde BelM B Nonb3oBaHMe kK HOBOMY ee COOCTBEHHWKY, CriedoBaTerlbHO, UHTEPECHI
o6opoTa HU B KOE Mepe He HapyLlatTcs U B MOA0GHONM cuTyaumm.

Takum obpas3om, Henb3s CTaBUTb NO4 COMHEHUE, YTO OAHMM U3 NpeaMeToB 3aBella-
TENbHOro OTKasa MOXeT ObITb 0083aHHOCTb HacnedHWKa NPeaoCcTaBUTb XUMoe nomelle-
HMe ONns NOXM3HEHHOro NpoXuBaHus neratapus. [Npu aTom Takas 0653aHHOCTb HE MOXET
NpeKpaTUTbLCA C MNPeBbILIEHNEM CTOMMOCTM NeraTapHoro npeaocTaBneHus Hag CTOMMO-
CTbl0 HacneACTBEHHOW A0MM, NOCKOMbKy neratapuint HeceT BpemMs coaep)kaHus umylle-
cTBa, 6e3B03Me3QHOE MOMb30BaHME KOTOPbIM OH OCYLLIECTBNSET HapaBHE C HacneaHNKOM.
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orders

Abstract. The bases of the termination of legal relationship from special testamentary orders are considered.
Various bases of their termination, depending on are allocated what sort of the relation arise from the special
testamentary order. It is revealed that the duty of the successor can be one of subjects of testamentary re-
fusal to provide premises for lifelong accommodation a legatariya. And such duty can't stop with excess of
cost of legatarny granting over the cost of a hereditary share as legatariya bears burden of the contents
property, free use with which it carries out, on an equal basis with the successor.
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